DOCUMENT RESUME
ED 109 049 i SO 008 496

TITLE Amendmert of the Constitution by *the Cenvention
Method under Article V. Revision of "Amending the
U.S. Consti*u+tion by Means of a National
Constitutional Convention" (August 1972).

INSTITUTION American Rar Association, Chicago, Ill.
PUB DATE ) 74
NOTE 102p. Y

A\VAILABLE FROM American Bar Association, Circulation Department,
1155 Fas: 60th Street, Chicago, Illinois 60637

($3.50)
EDRS PRICE MF-$0.76 HC-$5.70 PLUS POSTRAGF
DESCRIPTORS *Change Agents: Change Strategies; Civics;

¥*Constitutional History; ¥Constitutional Law;
Governmant (Administrative Body); laws;
Organizational Change; O-ganizational Communication;
Political Issues; *Political Science; Politics;
Social Change; Social Sciences; United States
History ’

IDENTIFITRS Lr+icle 5; Constitutional Convention; #United States
Constitution

ABESTRACT

This report sats forth certain conclusions reached by
the Special Constitutional Convention Study Commi+tee of the American
Bar Association after conducting a two-year study. The committee was
formed to evaluate the ramifications of the constitutional convention
method of initiating amendmen<ts to the U. S. Constitution as set down
in Article 5. I+ analyzed and studied all aspects of law concernad
with calling a rational constitutional convention. Particular
attention was given to the question of whether a convention's
jurisdiction can be limited *o the *subject matter giving rise to its
call, or whether the convening of a constitution as a matter of
constitutional law opens the convention to multiple amendments and
the consideration of a mew consitution. Article 5, the origins of the
provision, intent of the Framers, and history and workings of the
article since 1789, formed background material for the research. The
major conclusion reached from the study is that a national
constitutional convention can b. channeled so as rnot to be the
unleashing of a radical force in the systam, but rather an orderly
nechanism of effecting constituticial change when circumstarnces
require its use. Appendices i1lustra*e and cross-referenc2 the
report. (Author/ND)

AN




US OEPARTMENT OF HMEALTH
EDUCATION 8 WELFARE
NATIONAL INSTITUTE OF

EoucAaTION
THO DOCUMENT KAy BEEN  KEPRO
Cor B0 EXACTLY A, RECEIVED FROM
THE BERSONOR Ok ANIZATON ORIGIN
AT NC T BLINT S OF VHE & OR OBINIONS
STATED DO NGT RNECESSARG Y WEPRE
SENTOFF 1t Ay NatiNg INSTIY O TE OF
FODUCAT O% POSITILN Dl By ey Y

PO My e, by

HIDPCe D VA by, AN

/‘/dy L. Dolé'l

T

PrOAN e A, Ly PEOATING
UNDEER 8 LR0gs s WY s ATIONAL N
R T v RE PR
LTS AT T Yo oag
i

dudif ’ COEYRIGHT
OVeeit w

ENDMENT OF THE CONSTITUTION
IE CONVENTION METHOD UNDER ARTICLE V

e




'
i

* Additional copies available at $3.50 each. Send orders to the American
Bar Association, Pubtic Service Activities Division, Department A, 1155
East 60th Street, Chicago, lllinois 60637,

—~

O

ERIC o0on3




FARAY

‘ .o 00004




Copyright 1974 American Bar Association




Special
Constitutional
Convention Study
Committee

The Honorable C. Clyde Atkins,

Chairman
P.0. Box 3009 ,
Miami, Florida 33101

Warren Christopher, Esq.
611 West 6th Street
Los Angeles, California 90017

Professor David Dow

University of Nebraska
College of Law

Lincoln, Nebraska 68508

John D. Feerick, Esg.
919 Third Avenue ™
New York, New York 10022

Adrian M Foley, Jr., Esq.
Gateway |
Newark, New Jersey 07102

The Honorable Sarah T, Hughes
Federal Courthouse

1100 Commerce Street

Dallas, Texes 75221

Dean Albert M. Sacks

Harvard University Law School g,

Cambridgg, Massaghusetts 02138
Y a Yy

00006




The Honorable Withham S Thompson
Suite, 205, Building B

Superior Court of DC
Washington, D.C 20001

Samuel W. Witwer, Esq.
141 West Jackson Boulevard
Chicago, Ithnois 60604

Q onnu?
¢




®  Contents

[
vt Resolutions adopted by the ABA yff)use of Dele-
gates, August 1973

ix Foreword

REPORT OF THE ABA SPECIAL CONSTITU-
TIONAL CONVENTION STUQY COMMITTEE

1 Introduction

5 Issues presented

11 Discussion of Recommendation

11 Authonity of an Arucle V Cohvention
17  Power of Congress
20  Judictal review
25 Role of executive

25 (1) President

28 {(n) State governor

30 Article V applications

30 (1) Content y
31 (i) Timeliness N
32 (in) Withdrawal of applications
33 Arucle V Convention

33 (1) klection of delegates

34 (it} Apportionment

37 (i) Members of Congress as delegates
37 Ratitication

39 Conclusion

41 Citations

47 APPENDICES

47 A Proposed Federal il with commentary

59 B Article V apphications submitted since 1789
79 BiBLIOGRAPHY

ms 0095083




The following
resolutions were
approved by the
American Bar
Association
House of Dele-
gates in August,
1973, upon the
recommendation
of the ABA Con-
stitutiodfal Con-
vention Study
Committee.

Resolutions

WHEREAS, the House of Delegates, at its July
1971 meeting, created the Cdnstitutional Conven-
tion Study Committee “'to analyze and study atl
questions of law concerned with the calling of a
national Constitutional Convention, including, but
not himited to, the question of whether such a
Convention’s junsdiction can ke limited to the
subject matter giving rise to is call, or whether the
convening cf such a Convention, as a matter of
constitutional law, opens such a Convention to
multiple amendments and the consideration of a
new Constitution”, and

WHEREAS, the Constitutional Convention Study
Committee so created has intensively and exhaus-
tively analyzed and studied the principal guestions
of law concerned with the calling of a national
constitutional convention and has delineated its
conclusions with respect to these questions of law
in its Report attached hereto,

NOw, THEREFORE, BE IT RESOLVED, THAT,
with respect to the provision of Article V of the
United States Constitution providing that “Con-
gress ... on the Appiication of the Legislatures of
two-thirds of the several States, shall call a Con-
vention for proposing Amendments’ to the Con-
stitution, )

1.1t is desirable for Congress to establish proce-
dures for amending the Constitution by
means of a national constitutional conven-
tion.

2. Congress has the power to establish procedures
limiting a convention to the subject matter
which 1s stated in the apphcations r'eceived
from the state legislatures.

3. Any Congressional legslation c;ealing with
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such a process for amending the Constitution
should provide for limited judiciai review of
Congressional  determinations concerning a
constitutional convention.

Delegates to a convention should be elected
and representation at the convention should
be in conformity with the prinaipies of repre-
sentative democracy as enunciated by the
"one person, one vote’’ decisions of the
Supreme Court.

BE IT FURTHER RESOLVED, THAT, the
House of Delegates authorizes the distribution of
the Report of the Constitutional Convention Study
Commitiee for the careful consideration of Federal
and state legislators and others concerned with
constitutional law and commends the Report to
them, and

BE IT FURTHER RESOLVED), THAT, representa-
tives of the American Bar Association designated
by the President be authorized tc present testi-
mony on behalf of the Association before the
appropriate committees of the Congress consistent
with this resolution.




Our Committee originated from a suggestion by
the Council of the Section of individual Rights and
Responsibilities that a special committee represent-
ing the entire Association be created to evaluate
the ramifications of the constitutional convention
method of initiating amendments to the #United
States Constitution. The suggestion was adopted
by the Board of Governors at its meeting=in
Williamsburg, Virginia, on April 29, 1971, and was
accepted by the House of Delegates at i1ts meeting
inJuly 1971,

in forming the Commitiee, the Association autho-
nzed it to analvze and study all questions of law
concerned with the calling of a national constitu-
tional convention, including, but not limited to,
the question of whether a convention’s jurisdiction
can be limited to the subject matter giving rise to
its call, or whether the convening of a convention,
As a matter of constitutional faw, opens a conven-
tion to multiple amendments and the consideration
of a new constitution.

The Committee thus constituted consists of two
United States District Judges, a Judge of the
Superior” Court of the District of Columbia, a
present and a former law school dean, two former
prosidents of state constitutional conventions, a
former Deputy Attorney General of the United
States, and a private practitioner with substantial

experience in the amending Process.

Comprising the Committea are. Warren
Christopher, a California attorney, former Deputy
Attorney General of the United States, and Vice
President ol the Los Angeles County Bar Associa-
tion, David Dow, former Dean and currently
Professor of Law, Nebraska College of Law, @

X
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member of Nebraska's Constitutionai Revision
Commission, and a former member of the Board of
Directors of the American Judicature Society;
John D. Feerick, a New York attorney who served
as advisor to the Association’s Commission on
Electoral College Reform and a member of. the
Association’s Conference on Presidential Inability
and Succession; Adrian M. Foley, Jr., a New Jersey
attorrey, a member of the House of Delegates, and
President of the Fourth New Jersey Constitutional
Convention (1966); Sarah T. Hughes, United States
District Judge for the Northern District of Texas:
Albert M. Sacks, Dean, The Harvard Law School,
and former chairman of the Massachusetts Attor-
ney General's Advisory Cormmittee on Civil Rights
and Civil Liberties; Wiilam S. Thompson, Judge
of the Superior Court of the District of Columbia,
chairman of the Association’s Committee on World
Order Under Law, and a member of the Associa-
tion’s Committee on Federal Legislation; and
Samuel W. Witwer, an Illinois attorney, a member
of the Board of Directors of the American Judica-
ture Society, and President of the Sixth {llinois
Constitutional Convention (1969-1970). Robert D.
Evans, assistant director of the Association’s Public
Service Activities Division, has served ably as our
liaison.

Throughout our two-year/s’tuBy the members of
the Committee have been ever mindful of the
nature and importance of the task entrusted to
them and they have endeavored to uncover and
understand every fact and point of view regarding
the amending article. Beginning with our organiza-
tional meeting 1n Chicago on November 20, 1971,
the Committee has met frequently and has spent
an enormous amount of time studying, discussing
and analyzing the questions concerned with the
calling of a national constitutional convention. We
ali ‘have been guided by the hope of rendering to
the Association a thorough, objective and realis-
tically constructive final report on a fundamental
article of the United States Constitution, as other
speciai commtttees have done in such fields as
presidential succession and electoral college re-
form.

In August 1972 we filed with the House of
Delegates a detailed interim report vetting forth
certain tentative conclusions reached as a gesult of
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our restarch and deliberations since our organizd
tional meeting. Since that report, we have re ex
amined all of the matters commented upon in it
and have studied other questions concerning the
amending article which were not specificatly dis-
cussed in our earhier report.

in our work the Committee has beer the benefi-
ciary of subs' intial quantities of valuable research
and background madterial provided by twelve law
students, to whom we express our deep gratitude
These students are’ Richard Altabef, Edward
Milter, Mark Wattenberg, and Richard Weisberg of
Columbia Law School; Joan Madden and Barbara
Manners of Fordham Law School, Shelley Z.
Green and Henry D Levine of Harvard Law
School, Andrew N Karlen and Barbara Praget of
New York Law School, Michael Harris of St
John's Law School, and Marjorie Eikin of Yale
Law Schoo! The memoranda and papers prepared
by these students have been filed at the Cromwell
Library in the American Bar Center ir Ciacayo.

| take pride in the fact that the conclusions and
recommendations  set forth n this report are
unanimous (in every instance but one’}.
~ Clyde Atkins,*
Charrman

S That sngie mstance apypedrs At paae HO, antea

y The Commuttes’ ChaitMaa s d Umited States Distoct udge vor
the Gouthern District o1 Elonda o tofmee member of the Hoowe of
Delogates (1960 66)  and a past presedent ot the Flonda Bar
(1960 61

Xt

PAFullToxt Provided by ERIC

00013




. ™~
REPORT OF THE ABA SPECIAL CONSTITUTIONAL
CONVENTION STUDY COMMITTEE

Introduction

There are few articles of the Constitution 2s
ymportant to the continued viability of our govern-
ment and nation as Article V. As Justice Joseph,
Story wrote A government which .. provides
no means of change . .. will either degenerate 1nto
a despotism or, by the pressure of its inequities,
bring on 4 revolution.””! James Madison gave these
reasnns for Article V

“That useful alterations [in the Constitutron} will be
suggested by expenence, could not but be foreseen. It
was requisite therefore that a mode for ntroducing
them should be provided The mode preferred by the
Convention seems to be stamped with every mark of
propriety 1t guards equally against that extreme facihity
which would render the Constitution too mutable, and
that extreme difficuity which might perpetuate s
discovered faults 1t moreover equally enables the
general and the state governments to originate the
amendment of errors as they may be pomted out by the
experience on one side or on the other '"*

Article V sets forth two methods of proposing and
two methods of ratifying amendments to the
United States Constitution.

“The Congress, whenever Two thuds of both Houses
shall deem 1t necessary, shall propose Amendments to
this Constitution, or, on the Application of the Legisla-
tures of two-thirds of the several States, shall call a
Convention for proposing Amendments, which, 0
either Case, shall be valid to afl intents and Purposes, as
part of this Constitution, when ratified by the Legisia
tutes of thiee fourths of the several States, or by
Conventions in three fourths thereof, as the one of the
other Mode of Ratification may be proposed by the
Congress "

Up to the present ume all amendments have been
proposed by the Congress and all but one have
been ratnied by the state legisiature mode. The
Twenty-First Amendment was ratified by conven-
tions called i the various states. Although there

1
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has not been a national constitutional convention
since 1787, there have been more than 300
apphications from state leqislatures over the past
184 years seeking such a convention * Every state,
at one time or another, has petitioned Congress for
4 convention These state applications have ranged
from applications calling for a general convention
to a .onvention dealing with a specific subject, as,
for example, slavery, anti-polygamy, presidential
tenure, and repeal of prohibition The pressure
generated by numerous petitions for a constitu-
tional convention s believed to have been a factor
in motivating Congress to propose the Seventeenth
Amendment to change the method of selecting
Senators.

Despite the absence at the nations! level since
1787, corventions have been the preferred ipstru-
ment for major revision of state constitutions. As
one commentator on the state constitution-making
process has stated ""The convention Is purely
American—widely tested and used ""* There have
been more than 200 conventions In the states,
ranging from 15 in New Hampshire to one In
eleven states. |n a substantial majority of the states
the convention 1s provided for by the state
constitution. In the remainder it has been sanc-
voned by judicial interpretation and practice.?

Renewed and greater efforts to call a national
constitutional convention have come 1n the after-
math of the Supreme Court's decisions in Baker v
CarrS and Reynolds v. Sims." Shortly after the
decision in Baker v Carr, the Council of State
Governments recommended that the states petition
Congress for a national constitutional convention
to prgpose three amendments 1o the Constitution.
One WouLd have denied to federal courts original
and appellgte jurisdiction over state legislative
apportionment cases; another would have estab-
fished a ""Court of the Union’™ in place of the
Supreme Court, and the third would have amended
Article V to allow amendments to be adopted on
the basis of identically-worded state petitions.”
Twelve state petitions were sent to Congress In
1963 and 1964 requesting a convention to propose
an amendment which would remove state legisla

* T e applications are classified by subpect and state o Appesdix
£ Part Gne They are also aiscussed generally o Barhara Poager
pon o b e b andluded mAppendiy B, Pt Two
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tive apportionment cases from the jurisdiction of
the federal judiciary In December 1964 the
Council of State Governments recommended at 1ts
annual convention that the state legislatures pets-
tion Congress for a naﬂeoz}L;onstitutiona! conven-
tion to propose an amehdment permitting one
house of a state legislature to be apportioned on a
basi§‘1\)ther than population.

By 1967 thirty-two state legislatures had adopted
applications calling for a constitutional convention
on the questicn of apportionment. The wording of
these petitions varied. Several sought consideration
of an amendment to abolish federal judicial review
of state legislative apportionment. Others sought
a convention for the purpose of proposing an
amendment «hich would “secure to the people the
right of some choice in the rmethod of apportion-
ment of one house of a state legislature on a basis
other than population alone A substantial
majority of states requested 3 convention to
propose a specific amendrient set forth haec verba
in their petitions. Even here, there was variation of
wording among a few of these state petitions.®

On March 18, 1967 a front page story in The New
York Times reported that "3 campaign for a
constitutional conventon to modify the Supreme
Court’s one-man, cne-vote rile is nearing success.”
It said that the opponents of the rule “'lack only
two states in their drive’” and that “most of official
Washington has beern cdaught by surprise because
the state legislative actions have been taken with
little fanfare.”” That article prompted 1mmediate
and considerable discussic 3 of the subject both in
and out of Congress. It wds urged that Congress
would be under no duty to call a convention even
if applications were received from the legislatures
of two-thirds of the states. Others argued that the
words of Article V were imperative and that there
wou'd be such a duty. Tnere was disagreement as
to whether applications from malappot tioned leg-
slatures could be counted, and there were different
views on the authonty of any convention. Some
maintained that, once consuituted, a convention
could not be restricted to the subject on which the
state legislatures had requested action but could go
so far as to propose an entirely new Constitution.
Adding to the confusion and uncertainty was the

00016 3
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fact that there were no ground rules or precedents
for amending the Constitution through .the route
of a constitutional convention.

As the debate on the convention method of
Initiating amendments continued into 1969, one
additional state® submitted an application for a
convention on the reapportionment issue while
another staie adopted a resolution rescinding its
previous application.” Thereafter, the effort to call
a convention on that issue diminished. Recently,
however, the filing of state applications for a
convention on the schoo! busing issue has led to a
new flurry of dizccussion on the question of a
national constitutional convention.

The circumstances surrounding the apportionment
applications prompted Senator Sam J. Ervin to
introduce in the Senate on Auyust 17, 1967 a bill
to establish procedures for calling a constitutional
convention. In explaming his reasons for the
proposed legislation, Senator Ervin has stated:
"My conviction was that the constitutional questionfs
involved were far more important than the reapportion-
ment issue that had brought them to light, and that they
should receive more orderly and objective consideration
than they had so far been accorded. Certainly 1t would
be grossly unfortunate 1f the partisanship over state
legislative  apportionment--and | am admittedly a
partisan on the issue—should be allowed to distort an
attempt at clanfication of the amendment process,
which in the long run must command a higher
o' jation and duty than any single ssue that might be
the subject of that process "'"
After hearings and amendments to the original
legislation, Senator Ervin’s bill (5.215) passed the
Senate by an 84 to 0 vote on October 19, 1971."!
Although there was no action in the House of
Representatives 1n the Ninety-Second Session of
Congress, comparable legislation 15 expected to
receive attention i both Houses in the future.+

Nk tharty theee ol incdading apphcations from tyeo state
fogeaiataes made i 1363
v 2y was e introduced in the Senate on Marck 19, 1373, as
51272 and was favorably reported out of the Subcommittee on
Separgton of Powers an June 6, 1973, ond passed the Senate July
G 1973 That legis’ation s set forth and discusse din Apoendre A
., - "
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Issues Presented

i U

)

The submission by state legiskatures during the past
thirty five years of numerous applications for a
national constitutional convention has brought
into sharp focus the manifold issues arising under
Article V. Included among these tssues are the
foliowing

1) If the legistatures of two-thwrds of the states
apply for a convention hnited to a specific
matter, must Congress call such a convention?

if a convention is called, is the hmitation
binding on the convention?

What constitutes a vabd application which
Congress must count and who 1s to judge its
validity?

What 15 the length of time 1 which applica
tions for a convention will be counted?

How much power does Congress have as to the
scope of 4 convention? As t) procadures such
as the selection of delegates? As to the voting
requitements at ¢ conventicn? As to refusing
to submit to the states for ratification the
product of a cenvention?

6) What dare the roles of the President and state
governors 1 the smending process’?

2

~—

G

e

o

7Y Can o state legislature withdraw an application
tor ¢ convention once 1t has been submitted to
Congress or rescind a previous ratification of ¢
proposed mendment.or ¢ previous rejection?
8) Are ssues arising in the convention process

Since therdhas never been g national constitutional
Convention subsequent to the adoption of the
{ ! 5
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Constitution, there is no direct precedent to took to
in attempting to answer these questions In search-
ing out the answers, therefore, resort must be
made, among other things, to the text of Article V,
the origins of the provision, the intent of the
Framers, and the history and workings of the
amending article since 1789 Our answers appear
on the following pages °

W e we 0o have Stadeed g great many related and penipheral
Coues our condlasions and recovmendations are nmited to the
pore ol quiestions

O
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Recommendations

Responding to our cherge, our Committee has
attenupied to canvass all the principal guestions of
law nvolved in the calling of a national constitu-
tional convention pursuant to Article V. At the
outset, we note that some, apprehensive about the
scope of constitutional change possible in a nation-
al constitutional convention, have proposed that
Article V be amended so as to delete or modify the
convention method of proposing amendments.'*
On the other hand, others have noted that a dual
method of constitutional change was intended by
the Framers, and they contend that relative ease of
amendment is salutary, at least within limits,
Whatever the menits of a fundamental modification
of Article V, we reqard consideration of such a
proposal as beyond the scope of our study. In
short, we take the present text of Article V as the
foundation for our study.

It 1s the view of our Committee that it is desirable
for Congress to establish procedures for amending
the Constitution by the national constitutional
convention method. We recognize that some be-
lieve that it is unfortunate to focus attention on
this method of amendment and unwise to establish
procedures which might facilitate' the calling of a
convention The argument is that the establishment
of procedures might make it easier for state legisla-
tures to seek a national convention, and might
even encourage them to do so.'* Underlying this
argument 1s the belief that, at least n modern
political terms, a national convention would ven-
ture into uncharted and dangerous waters. 1t 1s
relevant to note mn this respect that a Similar
concern has been expressed about state constitu-
tional conventions but that 184 years’ experience at
that level furmishes hitle support to the concern.'

- 00020
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We are not persuaded by these suggestions that we
should fail to deal with the convention method,
hoping that the difficult questions never arise.
More than 300 applications during our constitu-
tiona! history, with every state legislature repre-
sented, stand as testimony that a consideration of
procedure 1s not purely academic. Indeed, we
would ignore at great peril the lessons of the
recent proposals for a convention on legislative
apportionment (the one-person, one-vote issue)
where, if one more state had requested a conven-
tion, a major struggle would have ensued on the
adequacy of the requests and on the nature of the
convention and the rules therefor,

if we fail to deal now with the uncertainties ofm
convention method, we could be courting a con-
stitutional crisis of grave proportions. We would be N
running the enormous risk that procedures for 3

. national constitutional convention would have to
be forged in time of divisive controversy and
confusion when there would be a high premium on
obstructive ‘and result-oriented tactics.

It is far more prudent, we believe, to confront the
problem openly and to supply safeguards and
general rules in advance. In addition to being better
governmental technique, a forthright approach_to
the dangers of the convention method seems far
more likely to yield beneficial results than would
burying our heads in the sands of uncertainty.
Essentially, the reasons are the same ones which

= caused the American Bar Association to urge, and
our nation ultimately to adopt, the rules for
dealing with the problems of presidential disability
and a vice-presidential vacancy which are contained
in the Twenty-Fifth Amendment. So long as the
Constitution envisions the convention method, we
think the procedures should be ready if there is:a
“contemporaneousiy felt need” by the required
two-thirds of the state legislatures. Fidelity to dem-
ocratic principles requires no less.

The observation that one Congress may not bind a
subsequent Congress does not persuade us that
comprehensive legislation is useless or impractical.
The interests of the public and nation are better
served when safeguards and rules are prescribed in
advance. Congress itself has recognized this in
many areas,\‘lncluding its adoption of and sub-

. 09021
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5
sequent reliance on legislative procedures for han-
diing such matters as presidential electoral vote
disputes and contested elections for the House of
Representatives.'> Congressional legislation
fashioned after intensive study, and in an atmo-
sphere free from the emotion and politics that
undoubtedly would surround a specific attempt to
energize the convention process, would be entitled
to great weight as a constitutional interpretation
and be of considerable precedential value. Addi-
tionally, whenever two-thirds of the state fegisla-
tures had applied for a convention, it would help
to focus and channe! the ensuing discussion and
identify the expectations of the community.

In our view any legislation implementing Article V
should reftect 1ts underlying policy, as articulated
by Madison, of guarding "equally against that
extreme facility which wouid render the Constitu-
tion itoo mutable; and that extreme difficulty
which might perpetuate its discovered faults.”'®
Legislation should protect the integrity of the
amending process and assure public confidence in
its workings.

It is our conclusion that Congress has the power to
establish procedures governing the calling of a
national constitutional convention limited to the
subject matter on which the legislatures of two-
thirds of the states request a convention. In
establishing procedures for making available to the
states a limited convention when they petition for -
such a convention, Congress must not prohibit the
state 'egislatures from requesting a general conven-
tion since, as we view it, Articl> V permits both
types of conventions (pp. 11-19 infra).

We consider Congress’ duty to call a convention
whenever two-thirds of the state legislatures have
concurred on the subject matter of the convention
to be mandatory (p. 17).

We believe that the Constitution does not assign
the President a role in either the call of a
convention or the ratification of a proposed
amendment (pp. 25-28).

We consider it essential that legislation passed by
Congress to implement the convention method

should provide for limited judicial review of
congressional action or inaction concerning a consti-

Yoo 0022
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tutional convention. Provision for such review not
only would enhance the legitimacy of the process
but would seem particularly appropriate since,
.when and if the process were resorted to, it likely
would be against the backdrop of some dissatisfac-
tion with prior congressional performance {pp.
20 25).

We deem it of fundamental importance that
delegates to a convention be elected and that
representation’at the convention be in conformity
with the principles of representative democracy as
enunciated by the ''one-person, one-vote™ decr-
sions of the Supreme Court (pp. 33-37). One
member of the Committee, however, does not
believe that the one-person, one-vote rule is appl-
cable to a constitutional convention.

We believe also that a convention should adopt its
own rules of procedure, including the vote margin
necessary at the convention to propose an amend-
ment to the Constitution {pp 19-20)

Our research and dehberations have led us to
conclude that a state governor should have no
part in the process by which a state legistature
applies for a convention or ratifies a proposed
amendment {pp. 28-30).”

Finally, we believe it highly desirabie for any
legislation implementing the convention method of
Article V to include the rule that a state legislature
can withdraw an application at any time before the
legislatures of two-thirds of the states have sub-
mitted applications on the same subject, or with-
draw a vote rejecting a proposed amendment, or
rescind a vote ratifying a proposed amendmerit so
long as three-fourths of the states have not ratified
(pp. 32-33, 37-38).

'Wﬂ,gf course, are referrimg to a substantive role and not a roie
such as the agency for the transmuttal of applications to, Congress, or
for receipt of proposed amendments for submission to the state
legislature, or for the certification of the qct of ratiflication in the

state
.
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Discussion of Recommendations

Central to any discussion of the convention meth
od of imtiating amendments 1s whether a conven-
tion convened under Article V can be limited in 1ts
authority. There 1s the wview, with which we
disagree, that an Article V convention would be a
sovereign assemblage and could not be restricted
by either the state legislatures or the Congres: in its
authority or proposals. And there is the view, with
which we agree, that Congress has the power to
establish procedures which would limit a conven-
tion’s authority to a specific subject matter where
the legislatures of two-thirds of the states‘seek a
convention hmited to that subject.

The text of Article V demonstrates that a sub-
stantial national consensus must be present in
order to adopt a constitutional amendment. The
necessity for a consensus Is underscored by the
requirement of a two-thirds vote in each House of
Congress or applications for a convention from
two-thirds of the state legisiatures to tnitiate an
amendment, and by the requirement of ratification
by three-fourths of the states. From the language
of Article V we are led to the conctuston that there
must be a consensus among the state legislatures as
to the subject matter of a convention before
Congress 1s required to call one To read Article V
as requinng such agreement helps assure "'that an
alteration of the Constitution proposed today has
relation to the sentiment and felt needs of today

]

The origins and history of Article V indicate that
both general and limited conventions were within
the contemplation of the Framers. The debates at
the Constitutional Convention of 1787 make clear
that the convention method of proposing amend-
. ments was intended to stand on an equal footing
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with the congressional method. As Madison ob
served  Article V “'equally enables the general and
the state governments to originate the amendment
of errors as they may be pointed out by the
experience on one side or on the other “’'* The
“state’” method, as tt was tabeled, was prompted
largely by the belief that the national government
might abuse 1ts powers. It was felt that such abuses
might go unremedied unless there was a vehicle of
imitiating amendments other than Congress

The earhest proposal on amendments was con-
taned in the Virgina Plan of government intro-
duced in the Convention on May 29, 1787 by
Edmund Randolph. It provided in resolution 13
“that provision ought to be made for the amend-
ment of the Articles of Union whensoever it shall
seem necessary, and that the assent of the National
Legistature ought not to be required thereto.” ' A
number of suggestions were advanced as to a
specific article which eventuated i the followin,
clause 1n the Convention’s Committee of Detail
report of August 6, 1787.
“On the apphcation of the Legisiatures of two thirds of
the States in the Umon, for an amen(lme\?t of this
Constitution, the Legislature of the United States shall
calt a Convention for that purpose 20
This proposal was adopted by the Convention on
August 30 Gouverneur Morris’s suggestion on that
day that Congress be left at liberty to cait a
convention ‘‘whenever 1t pleased’” was not ac
cepted There s reason 1o helieve that the conven
tion contemplated under this proposal “‘was the
last step in the amending process, and its decisions
did not require any ratification by anybody v

On September 10, 1787 Elbridge Gerry of Massa-
chusetts moved to reconsider- the amending pro
vision, stating that under 1t “two thirds of the
States may obtain a Convention, a majority of
which can bind the Union to innovations that may
subvert the State Constitutions altogether.”” His
motion was supperted by Alexander Hamilton and
otier delegates Hamilton poinited to the difficulty
of introducing amendments under the Articles of
Confederation and stated that "an easy mode
should be estabhshed for supplying defects which
will probably appear in the new System "3 He felt
that Congress would be ““the first to percewve’” and
he ““most sensible to the necessity of Amend

+ 00025 -




Aruitoxt provided by Eic:

ments,’” and ought also to be authorized to call a
convention whenever two thirds of each branch
concurted on the need for a convention. Madison
also enticized the August 30 proposal, stating that
the vagueness of the expression ““call a convention
for the purpose’” was sufficien* reason for recon-
aderation He then askea *"How was a Convention
to be formed? by what rule decide? what the force
of 1ts acts?”® As a recult of the debate, the clause
adopted on August 3G was dropped in favor of the
following proviston proposed by Madison:
“The Legslature of the U-S whenever two thirds of
both Houses shall deem necessary, o on the apphication
of two thirds of the Legistatures of the several States,
shall propose amendments to this Constitution, which
shall be valid to all intents and purposes as part thereof,
when the same shall have been ratified by three fourths
at least of the Legislatures of the several States, or by
Conventions 1n three fourths thereof, as one or the
other mode of ranfucayon may be proposed by the
Legislature of the U 8.”7"
On September 15, after the Committee of Style
had returhed its report, George Mason strongly
objectedtto the amending article on the ground that
both modes of initiating amendments depenued on
Congress so that “‘no amendments of the proper
kind would ever b. obtained by the people, if the
Government should becorhe oppressive S
Gerry and Gouverneur Morris then moved to
amend the article '“so as to require a convention on
epphcation of’” two-thirds of the states 3 In
response Madison sard that he “"did not see why
Congress would not be as much bound to propose,
amendments applied for by two thirds of the
States as to call a Convention on the like applica-
ton“ He added that he had no objec'ion against
prowviding for a convention for the purpose of
amendments ‘‘except only that difficulties might
arise as to the form, the quorum &c. which n
Constitutional regulations ought to be as much as
possible avoided.” ™

“AYgs0n s dratt nf the Constituthion gs it stood af that pomt in the
Conyention contamed the forlowing notatons "Articie 5th By
the wtice Congiess only have the power ot proposing amendments
At any future time to thictondtitution and should 1t prove ever s¢
Dppreeave the whole  prople of Amerita can’t make, or even
Dropose alterations to 1t o doctrine utterly subvers.ve of the
fondatnental prnapes of the tghts and hberties of the peaple ™’ 2
The Records of the Fedaral Convention of 1787, at 629 n 8
datrand ed 1947
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Thereupon, the motion by Morris and Gerry was
agread to and the amending article was thereby
modified so as to include the convention method
as it now reads Morris then successfully moved to
include in Article V the proviso that '‘no state,
without 1ts consent shall be deprived of 1t; equal
suffrage in the Senate.”

There was little discussion of Article V in the state
ratifying conventions. In The Federalist Alexander
Hamilton spoke of Article V as contemplating "a
single proposition.” Whenever two-thirds of the
states concur, he declared, Congress would be
obliged to call a convention. ““The words of this
article are peremptory. The Congress ‘shall call a
convention’. Nothung in this particular s left to the
discretion of that body.”** Madison, as noted
earlier, stated in The Federalist that both the
general and state governments are equally enabled
to “‘originate the amendment of errors.”

While the Constitutional Convention of 1787 may
have exceeded the purpose of its call in framing the
Constitution,* 1t does not follow that a convention
convened under Article V and subject to the
Constitution can lawfully assume such authority.
In the first place, the Convention of 1787 took
place during an extraordinary period and at a ime
when the states were independent and there was no
effective national government. Thomas Cooley
described it as “‘a revolutionary proceeding, and
could be justified only by the circumstances which
had brought the Union to the brink of dissolu-
tion.””*’ Moreover, the Convention of 1787 did not
ignore Congress. The draft Constitution was sub-
mitted to Congress, consented to by Congress, and
transmitted by Congress to the states for ratifica-
tion by popularly-elected conventions.

Both pre-1787 convention practices and the gen
eral tenor of the amending provisions of the first
state constitutions lend support 1o the conclusions
that a convention could be convcned for a specific
purpose and that, once convened, 1t would have no
authority to exceed that purpose.

A s hecause 1t was called “for the sole and express purpese of
revising the Articles ot Confederation and reporting such aitera
tons and provisions thereimn as shall render the tederal consting

tion adequate to the exigencies of government and the proservation
of the Union *

-
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Of the first state constitutions, four provided for
Jsmendment by conventions and three by other
methods ™ Georgia’s Constitution provided that
“no  alteration shall be made in this constitution
without petitions from a majority of the counties, .
4t whith time the assembly shall order a convention to
he called for that purvose,” specifying the alterations to
he made, according to the petitions referred to the
assembly by a majority of the counties as aforesaid ""*°
Pennsylvania’s Constitution of 1776 prowvided for
the election of a Council of Censors with power
to catl a convention
“/f there appear to them an absolute necessity of
amending any article of the constitution which may be
defective ... But the articles to be amended, and the
amendment proposed, and such articles as are proposed
1o be added or abolished, shall be promulgated at least
six_months before the day appointed for the election of
such convention, for the previous consideration of the
people, that they may have an opportunity of In-
structing their delegates on the subject.”*
The Massachusetts Constitution of 1780 directed
the General Court to have the qualified voters of
the respective towns and plantations convened in
1795 to collect their sentiments on the necessity or
expediency of amendments. If two-thirds of the
qualifred voters throughout the state favored "'re-
vision or amendment,’” it was provided that a
conveniion of delegates would meet "'for the
purpose aforesaid.”’

The report of the Annapolis Convention of 1786
also reflected an awareness of the binding effect of
limitations on a convention. That Convention
assembled tc consider general trade matters and,
because of the limited - number of state
representatives present, decided not to proceed,
stating
“That the express terms of the powers to your
Commissioners supposing a deputation from all the
States, and having for object the Trade and Commerce
of the United States, Your Commussioners did not
concerve 11 advisable to proceed on the husiness of ther

mission, under the Circumstances of so pattial ano
ll’l
defective a iepresentation ”*

I their report, the Commissioners expressed the
opinon that there  ould be another convention,
to consider not only trade matters but the

‘Note the simitarity between this lanquage iemphasis ours) and
the lanquage Contamad i e varhiest drafts of Articie V p 12,
Stprrald

15
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amendment of the Articles of Confederation. The

hmited authority of the Annapolis Commissioners,

however was made clear

A expressing this wish, o inintimating any other
sentiment, your Commissioners shoutd seem to exceed
the strict bounds of then appomtment, they entertam a
full conhidence  that a conduct, dictated by an anxiety
for the weltare, of the Umited States, will not fail to
teceive an indulgeer construction

* - -

“Though your  Commussiorers  could  not with
propriety address these observations ond sentiments to
anv but the States they have the honor to Represent,
they have nevertheless concluded from motives of
respect, to transmit Copies of this Report to the United
States 1 Congress assembled, and to the executives of
the other States
From this history of the origins of the amending
provision, we are led to conclude that there is no
justification for the view that Article V sanctions
only general conventions. Such an interpretation
would relegate the alternative method to an un-
equal’’ method of initiating amerdments. Even 1f
the state legislatures overwhelmingly felt that there
was a necessity for limited change in the Con-
stitution, they would be discourageu from calling
for a convention if that convention would auto-
matically have the power to propose a complete re-
vision of the Constitution.

Since Article V spectfically and exclusively vests
the state legislatures with the authority to appiy
for a convention, we can perceive no sound reason
as to why they cannot nvoke limitations n
exercising that authority. At the state level, for
example, 1t seems settied that the electorate may
choose to delcgate only a portion of 1ts authority
to a staie constitutional convention and so limit it
substantively.’? The rationale i1s that the state
convention derives its authority from the pecple
when they vote to hold a convention and that
when they so vote they adopt the limitations on
the ‘convention contained in the enabling legisla
tion drafted by the legislature and presented on a
“take it or leave 1t’" basis.™ As ore state court
decision stated"
“When the people, acting under a proper resolution ot
the legisiature, vote 1in favor of calthing ¢ constitutional
convention, they are presumed to ratify the terms of
the leqislative call, which thereby becomes the basis of
the authority delegated to the convention."’
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Power of
Congress with
Respect to an
Article V
Convention

And another
“Cectainly, the peopleWiay. 1t they will, elect delegates

for g particular purpose without conferring on them all

thew authonty . . "
In summary, we believe that & substantively-imited
Article V convention is consisient with the purpose
of the alternative method since the states and
peopte would have a complete vehicle other than
the Congress for remedying specific abuses of
power by the national government; consistent with
the actual history of the amendingarticle through-
out which only amendments on single subjects
have been proposed by Congress, consistent with
state practice under which limited conventions
have been held uncer constitutional provisions not
expressly sanctioning a substantively limted con-
vention;'® and consistent with democratic prin-
ciples because convention delegates would be
chosen by the people 1n an election in which the
subject matter to be deali with would be known
and the issues identitied, thereby enabling the
electorate to exercise an informed judgmentin the
choice of delegates.

Article V exphcitly gives Congress the power to
call a convention upon receipt of applications from
two-thirds of the state legsiatures and to choose
the mode of ratification of a proposed amehdment.
WNe believe that, as a necessary incident of the
power to call, Congress has the power initially to
determine whether the conditions which give rise
to its duty have been satisfied Once a determina-
tion 1s made that the cenditions are present,
Congress” duty is clear—it ’shall” call a convention.
The language of Artcle V, the debates at the
Constitutional Convention of 1787, and statements
made n The Federalist, in the debates i the state
ratifying conventions, and in congressional debates
during the early Congresses make ctear the manda
tory nature of this duty *

SHipeon qr ot bt Frrst stats aigancatoy horog ocotivention g
L b e rook pidee o e Houge of Bepresentative 00 May B, 1789,
1o w st o woutd be opropes o eter teat appliation to
Crater A aumber of Hepres ntatives mctnding Muadmon, teltat
Aouid be amproper £ do sa, since it wonid g, tht Congress had
aotgbt o dh iberate upon the subgedt Modisan sard that thiv was
aot the case aatil b thaeds of B State Legislatures cang urred an
ot onphiction and then s out of the power of Congress 10
tog e compty g, the words of the condtitution b ing express and
gt ot o the agency Coorvqrensy gy brave an case i»f
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White we beheve that Congress has the power to
estublish standards for making avallable to the
Jates a lnited convention when they petition for
that type of conventicn, we consicler 1t essential
that implementing legislation NGt preclude the
states from applying for a general convention
Leaqistation which did so would be of questionable
validity since neither the language nor history of
Article V reveals an intention to prohibit another
genieral convention

In formulating standards foi determining whether a
convention calt should issue, there 1s a need for
great delicacy The standards not only will deter-
mine the call but they also will have the effect of
defimng the convention’s authority and deter-
miming whether Congress must submit a proposed
amendment to the states for ratificaion The
standards chosen should be precise enough to
permit a judgment that two-thirds of the state
legislatures seek a convention on an agreed-upon
matter Our research of possible standards has not
produced any alternatives which we feel are prefer-

. able to the “same subject” test embodied in

S 1272. We do feel, however, that the ianguage of
Sections 4 5, 6. 10 and 11 of S.12721s51n need of
traprovement and harmonization so as to avoid the
use of different expressions and corcepts

We believe that standards which in effect required
applhications to be identical 1n wording would be
improper since they would tend to make resort to
the convention process exceedingly difficuit n
view of the problems that would be encountered n
obtaining 1den.cally worded apphlications from
thirty four states. Equally improper, we believe,
would be standerds which permitted Congress to

Soiications of this nature ' The House thus de wded not to refer
the applcaticn o committes but rather to #nter at upon the
Jornals of Congeess and place the oogital in 1S files 1 Annals of
Conaress, cols 248 51 (1789} Further support for the proposttion
thiat Congress has no disaating on whether or not to call a
consthtutional convention  once two thirds of the states have
wplind for ()m-l,‘ may be found m AV Elhot, The Debates i the
Soyeral State Conventions on the Adopuan of the Federal Constitu
won 178 (2d ed 10365 (rimarks of detegate Jimes Tredell of North
Carohna), 1 Annals ot Congress val 498 1796) (remarks of Rep
Wailliam Smuth of South Caronng during debate on g nroposéd treaty
with Great Britam), Cong  Globe, 38th Cong, 2d Sess 630 31
{1865) (remarks of Senator Johnson)
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EXercise & policy making role  1n determmmg
whether or not to call a convention -

M addition fo the power 1o adopt standards for
determming when 4 convention call should issue,
We aiso believe 1t g fa inference from the text of
Article V that Congress has the Power to provide
for such matters 4 the time ang pPlace of the
convention, the composition and financing of the
convention, and the manner of selecting delegates,
Some of these items can only be fixed by Congress.
Unitorm federal legislation covering all is desirable
i order to produce an effective convehtion

Less clear 1s Congress” power over the internal ruleg
and procedures of a convention.+ The Supreme
Court’s decisions in Dilion v. GlossV? ang Leser v,
Garnett ™ can be viewed ag supporting a broad
view of Congress* power i the amending process.
~s the Court stated in Dillon v Gloss: “As a rule
the Constitution speaks in genera| terms, leaving
Congress to deal with subsidiary matters of detail
as the public Interests and changing conditions may
require; and Article V js NG exception to the rule.'
On the other hand, the legisiative history of Article
V reflects a purpose that the convention method
be as free as possible from congressional domina-

that 1s, the power (or duty) to cali a convention
and the power to choose the mode of ratification
of any proposed amendment In the absence of
direct precedents, 1t perhaps can be saiq fairly that
Congress mady not by legislation Interiere with
Matters of procedura because they are an Atrinsic
part oi the delberative characteristic of 4 conven-
ton.* We view as unwise and of questionable
validity any attempt by Congress 1o regulate the
imnternal Proceedings of a convention. In Particular,
we believe that Congress should not IMpose a vote

e

"See our discusaion at pages 30 31 fey

HEar g melated di HSSION, 500 the detyatng which 1ok plage at the
bme the Twoenty First Amendment was bring formulgted coneern
iy the exteng of LOngressional power OVEr stgte ratifying conven
oS See, e g 76 Cany Ree 124 34,2419 21 4152.65 (1933), 77
Cong Rec 481 87 (1933 81 Cong Rec 3175 76 (1337) Former
Attorney General A Mitchell Palmr Jrqued that Congress could
tagistate ol the NECOSSAtY Provisions for the A58 mbly and conduct of
SR canventions 4 view that was CONtroverteg Jat the tyne by
former Solicor General James M Beck
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Judicial
Review

noen Arucle V conventuon. We ate
his regard by these factors.

First, it eppears from our research that throughout
our history conventions generally have decided for
themselves the vote that should govern their
proceedings Tius includes the Constitutional Con-
vention of 1787, the constitutional conventions
that took place between 1776 and 1787, many of
the apprOX\mate!y two nundred staté consuitu
tional conventions that have been held since 1789,
and the varous territorial conventions that have
taken place under- acts passed LY Congiss-
Second, the spectfic intent of the Framers Wit
regard 1o the convention method of initiating
amendments was to make avatlable an alternative
method of amending the Constitution—one that
would be free from congresstona\ domination.
Third, a reading of the 1787 debates suggests that
the Framers contemplated that an Article V
convention would have the power to determine 11s
own voting and other internal procedures and that
the requirement of ratification by three-fourths of
the states was intended to protect minority inter

ests !

We have considered the suggestion that Congress
should be able to require 2 two-thirds vote in order
to maintain the symmetry petween the convention
and congressmna\ methods of initiating amend:
ments. We recognize that the convention can be
viewed as paralieling Congress 3 i
pody. Yet we think it is significant that the Con-
stitution, while it specifies 2 two-thirds vote by
Congress 10 propose an amendment, 1S completely

gilent as 1o the convention vote.

mqmrement o]
influenced t

The Commuttee believes that judical roview Of
decisions made under Article V1S desirable and
feasible. We believe Congress should declare itsetf
yn  favor of such review N any legisiation \m-
plementing the conventon process. We regard as
very unwise the approach of 1272 which at-
tempts 10 exclude the courts from any role While
the Supreme Court’s decision in Ex parte
McCardle™ indicated that Congress has powWer
under Articie 1t to withdraw matters from the
mrisd\ct\on of the federal courts, this power 1o not
unhimited. It s queshonab\e whether the power
reaches SO far as to permit Congress 10 change
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results required by other prowvisions of the Con-
sutution or to deny a remedy to enforce constitu
tional nghts. Moreover, we are unaware of any
authority upholding this power 1n cases of original
jurisdiction.®?

"Tq be sure, Congress has discretion in interpreting

Article V and i adopting implementing legislation
It cannot be gainsaid that Congress has the primary
power of administering Article V. We do not
believe, however, that Congress is, or ought to be,
the final cdispositive power in every situation In
this regard, 1t 1s to be noted that the courts have
adjudicated on the ments a variety of questions
ansing under the amending article. These have
mcluded such questioris as: whether Congress may
choose the state legislative method of ratification
for proposed amendments which expand federal
power, whether a proposed amendment requires
the approval of the President, whether Congress
may fix a reasonable time for ratification of a
proposed amendment by state legislatures; whether
the states may restrict the power of therr legisla-
tures to ratify armendmerts or submit the decision
to a popular referendum, and the meaning of the
requirement of a two-thirds vote of both Houses.**

Baker v. Carr and Powell v. McCormack suggest
considerable change in the Supreme Court’s view
since Coleman v. Miller® on questions involving
the political process.

in Coleman, the Court held that a group of state
legisiators who had voted not to ratify the child
labor amendment had standing to question the
validity of their state’s ratification. Four Justices
dissented on this point The Court held two
questions non justicisbie: the issue of undue time
lapse for ratification and the power of a state
legislature to ratify after having first rejected
ratification. In reaching these conclusions, the
Court pointed to the absence of critenia either in
the Constitution or a statute relating to the
ratification process. The four Justices who dis-
sented on standing concurred on non-justiciability.
They felt, however that the Court should have
disapproved Dillon v. Gloss insofar as it decided
judicrally that seven years isa reasonable period of
time for ratification, stating tnat Article V gave
control of the amending process tc Corgress and

21
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that the process was “political in its entirety, from
subrmission until an amendment becomes part of
the Constifution, and is not subject to judicial
gwdance,Z/control or interference at any point."”
Even though the calling of a convention is not
precisely within these time limits and the holding
in Colerman 1s not broad, 1t is not at ail surprising
that commentators read that case as bringing
Article V issues generally within the rubric of
"political questions.’”

In Baker v Carr,* the Court held that a claim of
legislative malapportionment raised a justictabie
question. More generally, the Court laid down a
number of criteria, at least one of which was likely
to be involved in a true "political question,” as
follows:
"a textually demonstrable constitutional comm:tment
of the issue to a coordinate political department, or a
lack of judicially discoverable and manageable standards
for resolving it, or the impossibility of deciding without
an nitial policy determination of a kind clearly for
non-judicial discretion; or the impossibility of a court’s
undertaking mdependent resolution without expressing
lack of respect due coordinate branches of government;
or an unusual need for unguestioning adherence to a
political decision already made, or the potentiahty of
embarrassment for multifarious pronouncements by
various departments on one question.’?
Along with these formulas, there was additional
stress in Baker v. Carr on the fact that the Court
there was not dealing with Cungress, a coordinate
branch, but with the states. In reviewing the
precedents, the Court noted that it had held issues
to be nonjusticiable when the matter demanded a
single-voiced statement, or required prompt, un-
questioning obedience, as in a national emergency,
or contained the potential embarrassment of sitting
in judgment on the internal operations of a
coordinate branch.

Perhaps the most striking feature of Baker and its
progeny has been the Court's willingness to
project itself into redistricting and reapportion-
ment in giving relief. In addition, some of the
criteria stressed by the Court as determinative of
"political question” issues were as applicable to
Congress as to the states.

In Powell,*® the Court clearly marked out new
ground. The question presented was the constitu- g
tionality of the House of Representatives’ decision
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to deny a seat to Congressman elect Powell, despite
his having fulfilled the prerequisites spectfied in
Article |, Section 2 of the Constitution. Even
though 1t was dealing with Congress, and indeed
v. *h a matter of internal legistative operation, still
it held that the question was a justiciable one,
involving as 1t did the traditional judicial function
of interpreting the Constitution, and that a nuwly
elected Representative could be judged as to
qualifications only as to age, citizenship, and
residence The Court limited ttself to declaratory
relief, saying that the question of whether co-
ercive relief was available against employees of
Congress was not being decided But the more
important aspect of the decision s the Court’s
willingness to decide. It stressed the interest of
voters in having the person they elect take a seat tn
Congress. Thus, it looked into the clause on
qualifications and found in the text and history
that Congress was the judge of quahfications, but
only of the three specified @

It 15 not easy to say just how these precedents
apply to judicial review of questions mvolving a
constitutional convention under Article V. It can
be argued that they give three different doctrinal
models, each leading to a different set of con-
clusions. We are inclined to a view which seeks to
reconcile the three cases. Powe!/ may be explained
on the theory that specially protected constitu-
tional interests are at stake, that the critenia for
decisions were rather simple, and that an ap-
propriate basis for relief could be found. Baker is
more complex, but it did not involve Congress
directly. The state legislatures had forfeited a right
to finality by persistent and flagrant malapportion-
ments, and one person, one vote supplied a
judicially workable standard (though the latter
point emerged after Baker). Thus, Coleman may be
understood as good law so far as it goes, on the
theory that Congress is directly involved, that no
specially protected interests are threatened, and
that the issues are not easily dealt with by the
Court.

Following this approach to the three cases, some
tentative conclusions can be drawn for Article V
and constitutional conventions. If two-thirds cf the
state legislatures apply, for example, for a conven-
tion to consider the apportionment of state legisla-
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tures, and Congress refuses to call the convention,
it 15 arguable that a Powell situaticn exists, since
the purpose of the convention method was to
enable the states to bring about a change in the
Constitution even against congressional opposition.
The question whether Congress is required to act,
rather than having discretion to decide, i1s one very
ssmilar in quality to the question in Powell The
difficulty not confronted in Powell 1s that the
relief given must probably be far-reaching, possibly
mnvolving the Court in approving a plan for a
convention. There are at least two answers The
Court might find a way to limut atself to a
declaratory judgment, as it did in Powell, but if it
must face far-reachuing relief, the reapportionment
cases afford a precedent In some ways, a plan for a
convention would present great difficulties for a
court, but 1t could make clear that Congress could
change its plan, simply by acting.®

{f one concludes that the courts can require
Congress to act, one is likely to see the courts as
able to answer certain ancillary questions of "law,”
such as whether the state legislatures can bind a
convention by the limitations in their applications,
and whether the state legislatures can force the call
of an unhmited convention. Here we believe
Congress has a legislative power, within limuts, to
declare the effects of the states’ applications on the
scope of the convention. Courts should recognize
that power and vary therr review according to
whether Congress has acted.

Consequently, this Committee strongly favors the
introduction in any implementing legislation of a
limited judicial review.* it would not only add
substantial legitimacy to any use of the convention
process but it would ease the guestion of justict-
ability. Moreover, since the process likely would be
resorted to 1n order to effect a change opposed by
vested interests, it seems highly appropriate that our
independent judiciary be nvolved so that it can
act, 1f necessary, as the arbiter.

In view of the nature of the controversies that
might arise under Article V, the Committee be-
lieves that there should be several limits on judicial

*Appendix A sets forth suggestions a5 to how such review rmght
te provided forin $1272
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consideration First, a Congressional determination
should be overturned only if "clearly erroneous.”
This standard recognizes Congress’ political role
and at the same time insures that Congress cannot
arbitranly void the convention precess.

Second, by lhimiting judicial remedies to declara-
tory rehef, the possibility of actual conflict be-
tween the branches of government would be
diminished. As Powel/ illustrated, courts are more
willing to adjudicate questions with “‘political”
overtones when not faced with the institutionatly
destructive need to enforce the result.

Third, the introduction of judicial review should
not be allowed to delay the amending process
unduly. Accordingly, any claim should be raised
promptly so as to result in an early presentation
and resolution of any dispute. We favor a short
hmitation penod combined with expedited judicial
procedures such as the selection of a three-judge
district court. The possibility of providing original
jurisdiction in the Supreme Court was rejected for
several reasons. Initiation of suit in the Supreme
Court necessarily escalates the level of the con-

troversy without regard to the significance oi the
basic dispute. In addition, three-judge distriet Cou
procedures are better suited to an expedited

nandhing of factual issues.

We do not believe that our recommendation of a
thre judge court 1s inconsistent with the American
Bar Association’s position that the jurisdiction of
such courts should be sharply curtailed. It seems
likely that the judicial review provided for will
occur relatively rarely. In those instances when it
does, the advantages of three-judge court jurisdic-
tion outweigh the disadvantages which the Associa-
tion has perceived in the existing three-judge court
jurisdiction. In cases involving national constitu-
tional convention issues, the presence of three
judges (including a circuit judge) and the direct
appeal to the Supreme Court are significant advan-
tages over conventional district court procedure.

Role There is no indication from the text of Article V
of Executive that the President s assigned a role in the
(i) President amending process. Article V provides that “Con-
gress’’ shall propose amendments, call a convention
for proposing amendments and, in either case,
choose the mode for ratification of amendments.
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Article 1, Section 7 of the Constitution, however,
provides that “every Order, Resolution, or Vote to
which the concurrence of the Senate and House of
Representatives may be necessary (except on a
question of Adjournment) shali be presented to the
President” for his approval and, if disapproved,
may be repassed by a two-thirds vote of both
Houses.

It has, we believe, been regarded as settled that
amendments proposed by Congress need not be
presented to the President for his approval. The
practice criginated with the first tcn amendments,
wiiich were not submitted to President Washington
for his approval, and has continued through the
recently proposed amendment on equality of
nghts. The question of whether the President’s
approval 1s required was passed on by the Supreme
Court in Hollingsworth v. Virginia.*® There, the
validity of the Eleventh Amendment was attacked
on ihe ground that it had "'not been proposed in
the form prescribed by the Constitution” in thatt
had never been presented to the President. Article
I, Section 7 was relied upon n support of that
position. The Attorney General argued that the
proposing of amendments was "‘a substantive act,
unconnected with the ordinary business of legisla
tion, and not within the policy or terms of
mvesting the President with a quahfied negative on
the Acts and Resolutions of Congress.” 1t was also
urged that since a two-thirds vote was necessary for
both proposing an amendment and overriding a
presidential veto, no useful purpose would be
served by a submission to the President in such
case. It was argued n reply that this was no
answer, since the reasons assigned by the President
£5i tus disapproval “'might be so satisiaviury as to
reduce the majority below the constitutional pro-
portion.”” The Court held that the amendment had
been properly adopted, Justice Chase stating that
“the negative of the President apples only to the
ordinary cases of legislation® he has nothing to do
with the proposition or adoption of amendments
to the Constitution.”*" What was not pointed out,
but could have been, 1s thai had the President’s
approval been found necessary, it would have
created the anomaly that only amendments pro-
posed by Congress would be subject to the
requirements nasmuch as Article |, Section 7 by
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its terms could not apply to action taken by a
national constitutional convention.

Subsequent to Hollingsworth, the question of the
President’s role in the amending process has been
the subject of discussion in Congress. In 1803 a
motion n the Senate to submit the Twelfth
Amendment to the President was defeated.’? In
1865 the proposed Thirteenth Amendment was
submitted to President Lincoln and, apparently
through an nadvertence, was signed by him. An
extensive discussion of his action took place in the
Senate and a resolutién was passed declaring that
the President’s signature was unnecessary, in-
consistent with former practice, and should not
constitute a precedent for the future.®* The follow-
ing year President Andrew Johnson, In a report to
the Congress with respect to the Fourteenth
Amendment, made ciear that the steps taken by
the Executive Branch in submitting the amend-
ment to the state legislatures was "'purely min-
istertal”’ and did not commit the Executive to "an
approval or a recommendation of the amend-
ment.” %* Since that time, no proposed amendment
has been submitted to the President for his
approval and no serious question has arisen over
the validity of amendments for that reason. Thus,
the Sunreme Court could state in 1920 in Hawke
v Srith that it was settied *‘that the submission of
a constitutional amendment did not require the
action of the President.”

While the "call’” of a convention 1s obviously a
different step from that of proposing an amend-
ment, we do not believe that the President’s
approval 1s required Under Article V applications
from two-thirds of the state legislatures must
precede a call and, as previously noted, Congress’
duty to issue a call once the conditions have been
met clearly seems to be a mandatory one. To
require the President’s approval of a convention
call, therefore, would add a reguirement not
intended Not only would 1t be inconsistent with
the mandatory nature of Corgress’ duty and the
practice of non-presidential involvement in the
congressional process of initiating amendments but
it would make more difficult any resort tc the
convention method. The approval of another
branch of government would be necessary and, if

-+ 00040
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not obtained, a two-thirds vote of each House
would be recurred befoie o call could issue.
Certainly, the paralielism between the two ini-

N tiating methods would be altered, 1n a manner that
could only thwart the intended purpose of the
convention process as an ‘‘equal” method of
initiating amendments.

While the language of Arucie I, Section 7 expressly
provides for only one exception f/e., an adjourn-
ment vote), it has been interpreted as not requiring
presidential approval of preliminary votes in Con-
gress, or, as noted, the proposal of constitutional
amendments by Congress, or concurrent resol u-
tions passed by the Senate and the House of
Representatives for a variety of purposes.” As the
Supreme Court held In Hollingsworth, Section 7
applies to ““ordinary cases of legislation’’ and “has
nothing to do with the proposition or adoption of
amendments to the Constitution.” Thus, the use of
a concurrent resolution by Congress for the issu-
ance of a convention call 1s in our opinion in
harmony with the generalty recognized exceptions
to Article |, Section 7.

(1) State We believe that a state governor should have no
Governor part in the process by sihich a state legislature
applies for a onvention or ratifies a proposed

amendment, In reaching this conclusion, we are

influenced by the fact that Articie V speaks of

"state legislatures’’ applying for a convention and

ratifving an amendment proposed by either Con-

gress or a national convention. The Supreme Court

had occasion to focus on this expression in Hawke

*The concurrent resolution 1s used 1O €Xpress “the sense of
Congr - upon a given subject,” Watkins, C L, & Riddick, F M,
Senawe Procedure. Precedents and Practices 208 (1064}, to express
“facts, principles, opimons, and purposes of the two Houses,”
Deschier, L, ‘offerson’s Manual and Ru's of the House of
Representatives 185 186 (1959, and to take a joint dction
embodying a matter within the liited scope of Congress, as for
Instancs, to count the electoral votes, tarminate the etfective date of
some laws, and recail br's from the President, Ewvins, Joe L,
Understanding Congress 114 (1963}, Watkins and Riddicr, supra at
2089 A corcurrent resolution was also used by Congress in
declaring that th. Fourteenth Amendment should be promulgated
as part of the Constiranion 15 Stat 700 10 Other uses include
erminat.ng s delegated  to the President, directing  the
expenciture of money appropriated to the use of Congress, and
pravenung reorgemzation plans kg enect under general powers
granted the President to reorganie >Xecutive agencies For an
excellent discussion of such resolutions, see S Rep No 1335, Hath
Cong , 2d Sess (1897
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v Sm/th")/(No, 7) 1n the context of a provision tn
the Otno Constitution subjecting to a popular
referendum any ratification of a federal amenrd-
ment by 1ts legisiature. The Court held that this
requirement was 1nvahd, reascning that the term
“legislatures’” had a certain meaning. Said the
Court “What it meant when adopted 1t stll means
for the purpose of mterpretation A Legisiature
was then the representative body which made the
taws of the people.”s* The ratification of a
proposed amendment, held the Court, was not "an
act of legislation within the proper sense of the
word'” but simply an expression of assent in which
“no legislative action is authorized or required.”
The Court also noted that the power to ratify
croposed amendments has its sou! » the Con-
stitution and, as such, the state law-.  .ing proce-
dures are inapplicable.

That the term “‘leaislature’’ does not always mean
the representative body itself was made clear by
Simitey v Holm.®7 That case involved a bill passed
by the Minnesota legislature dividing the state into
congressional districts unrer Article |, Section 4.
The bul was vetoed by the qovernor and not
repassed over his veto. As for the argument that
the bill was valid because Article |, Section 4 refers
to the state *'Legistatures,’” the Court stated:
“The use n the Federal Constitution of the same term
in different relations does not always tmply the same
function . Wherever the term ‘legislature’ s used in
the Constitution it 15 necessary to consider the nature
of the particular action i view . .. "R
The Court found that the governor’s participation
was required because the function in question
mvolved the making of state laws and the veto of
the governor was an integral part of the state’s
legisiative process In finding that Arucie 1, Section
4 contemplated tne making of laws, the Court
stated that 1t provided for “a complete code for
congressonal  elections™  whose requirements
“would be nugatory if they did not have appro
priate sanctions ” The Court contrasted this func
non with the “Legslature’s” roie as an electoral
body, as when 1t chose Senators, and a ratifying
body, as 10 the case of federal a mendments.

It 15 hard to see how the act of applying for a
convention nvokes the law making processes of
the state ony tore than its act of ratifyina a
29
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proposed amendment. If anything, the act of
ratification is closer to legislation since it is the last
step before an amendment becomes a fundamental
part of our law A convention application, on the
other hand, 1s several steps removed. Other states
must concut, a convention them must be called by
Congress, and an amendment must be proposed by
that convention Moreover, 2 convention applica-
tion, unlike legisiation” dividing congressional dis-
tricts, does not have the force of law or operate
directly and immediately upor the people of the
state. From a legal point of view, 1t would seem to
be contrary to Hawke v. Smuth and Leser V.
Garnett 1o require the governor’s participation In
the application and ratitication processes *’

The exclusion of the governor from the applica-
tion and ratificatron processes also finds support in
the overwhelming practice of the states,"” in the
views of text-writers,®" and in the Supreme Court’s
decision in Hollingsworth v. Virgima holding that
the President was excluded from any role 1n the
process by which amendments are proposed by
Congress.””

A reading of Article V makes clear thdat «n
application should contamn a request to Congress tc
call a national convention that would hdve the
authority to propose an amendment to the Con
stitution. An appltcation which simpiy expresséd a
state’s opinion on a given problem or requested
Congress itself to propose an amendment would
not be sufficient for purposes of Article V. Nor
would an application seem proper if 1t called for a
convention with no more authority than to vote a
specific amendment set forth therein up or down,
since the convention would be effectively stripped
of 1ts deliberative function.” A zonvention should
have latitude to amend, as Congress does, by
evaiuating and dealing with a problem.

On the owner hand, an apphicat:on which expressed
the result sought by an amendment, such a
providing for the direct election of the President,
should be proper since the convention itself would
be left free to decide on the terms of the specific

“In commenting on the ot ation process the Suprenw Court
stated 10 Hawhke v Sonth (No o 1) Rtk aethads of ratfi ation, by
feqpstatare s or conventions call for action by deliherative assem
blages representative 0f T preopise whoo b was assared would
vones e wall of the prople © 253 1S 0 226 27 (emphasis achded)
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(n) Timeliness

amendment necessary to ascomplish that objective.
We agree with the suggestror that 1t should not be
necessary that each application be identical or
propose similar changes in the same subject mat-
ter.™

In order to determine whether the requisite agree-
ment among the statés 1s present, 1t would seem
useful fur congressional iegslation to require a
state legislature to lhist in its apphcation all state
applications in effect on the date of its adoption
whose subject or st vjects it considers to be
substantially the same. By requiring a state legisla-
ture to express the purpose of 1ts application in
relation to those aiready received, Congress would
have additional guidance in rendering its deter-
mimatign. Any such requirement, we believe,
should be written 1n a way that would permit an
application to be counted ever though the state
involved might have inadvertently but in good faith
farled to 1dentify similar applications in effect.

In Dillon v. Gloss, the Court upheld the fixing by
Congress of a period during which ratification of a
proposed amendment must be accomplished. in
reaching that conclusion thie Court stated that "the
fair inference or imphcation from Article V s that
the ratification must be within some reasonable
time after proposal, which Congress is free to xS
The Court observed that
3¢ ratification 1s bu* the expression of the approbation
of the people and 1s to be effective when had in
thiee fourths of the States, there 1s a farr imphcation
that 1t must be suffiuently contemporaneous in that
number of States to reflect the will of the people in all
sections at relatively the same period, which of course
ratfication scattered through a long seres of years
would not do "'
We believe the reasoning ~f Dillon v Gloss to be
equally applicable to state apphications for a
national constitutional convention The convening
of a convention to deal with a cer! .n matter
certainly should reflect the “will of the people in
all sections at relatively the same pertod . ..." In
the absence of a uniform rule, the timeliness or
untimelir ass of state applications would vary, it
weems, from case to case. It would involve, as the
Supreme Court suggested with respect to the
ratification area in Coleman v. Miller, a considera-
tion of “political, social and economic conditions

31




{i1) Withdrawal
of
Applications

which have prevailed during the period since the
subnmssion of the [applications] .. .." %

A unmiform rule, as in the case of ratification of
proposed amesdments since 1918,%¢ would ade’
cers inty and avoid the type of confusion whi
surrounded the apportionment applications. 1y
rule adopted, however, must take into acco! . the
fact that some state legisi. ..cs do notm  every
year and that in many states the legisla* sessions
end early in the year.

Although the suggestion of a seven year period is
consistent with that prescribed for the ratification
of recent proposed constitutional amendments, it
can be argued that cuch a period is too long for the
calling of a constitutional convention, since a iong
series of years would likely be involved before an
amendment could be adopted. A shorter period of
time might more accurately reflect the will of the
people at a given point in time. Moreover, at this
time n our history when social, economic and
political changes frequently cccur, a long period of
time might be undesirable. On the ther hand, a
period such as four years would give states which
adopted an application in the third and fourth year
little opportunity to withdraw it on the basis of
further reflection. This 1s emphasized when con-
sideration is given to the fact that a number of
state legislatures do not meet every year. Hence, a
fonger period does afford more opportunity for
refiection on both the submission and withdrawal
of an application. It also enables the people at the
time of state legislative elections to express their
views. Of course, whatever the period it may be
extended by the filing of a new proposal.

The Committee feels that some limitation 1s
necessary and desirable but takes no position on
the exact time except it behieves that either four or
seven years would be reasonable and that a con-
gressional determination as to eithar period should
be accepted.

There 15 no law dealing squarely with the question
of whether a state may withdraw an apphcation
seeking a constitutionat convention, although some
commentators have suggested that a withdrawal is
of no effect.®” The destirabihty of having a rule on
the subject 15 underscored by the fact that state
legislatures have attempted to withdraw applica-
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tions, particularly during the two most recent cases
where a large number of state legislatures sought a
convention on a specific issue * As a result,
uncertainty and confusion have arisen as to the
proper treatment of such applications.

During the Senate debates of October 1971 on
S.215, no one suggested any limitation on the
power to withdraw up to the time that the
legislatures of two-thirds of the states had sub-
mitted proposals. Since a convention should reflect
a’'contemporaneously-feit need’’ that it take place,
we think there should be no such limitation. In
view of the importance and comparatively per-
manent nature of an amendment, it seems desirable
that state legislatures be able to set aside applica-
tions that may have been hastily submitted or that
no longer reflect the social, economic and political
factors in effect when the applications were origi-
nally adopted. We believe Congress has the power
to so provide.

From a slightly different point of view, the power
to withdraw imphes the power to change and this
relates directly to the question of determining
whether two-thirds of the state legislatures have
applied for a convention to consider the same
subject. A state may wish to say specifically
through its legislature that 1t does or does not agree
that its proposal covers the same subject as that of
other state proposals. The Committee feels that
this power is desirable.

Finally, we can see no problem with respect to a
state changing a refusal to request a conver.tion to
a proposal for such a convention. All states, of
course, have rules of one sort or another which
restrict the time at which 2 ance defeated proposi-
tion can be again preserited. If these rules were to
apply to the call of a federal convention and
operate I1n a burdenome manner, their validity
would be questionable under Hawke v Smith.

The We believe it of fundamental importance that a

Article V constitutional convention be representative of the

Convention people of the country. This s especially so when it

{1} Election is borne in mind that the method was intended to

of make available to the “‘people’” a means of rem-

Delegates edying abuses by the naticnal government. If the
*That s the reapporionment ang tax hmitat'on applications
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(n) Appor-
tionment
of
Delegates

convention 1s to be “responsive’’ to the people,
then the structure most appropriate to the conven-
tion 1s one representative of the people. This, we
believe, can oniy mean an election of convention
delegates by the people. An election would help
assure pubtic confidence in the convention process
by generating a discussion of the constitutional
change sought and affording the people the
opportunity to express themselves to the future
delegates.

Although ther\e’are no direct precedents in point,
there 1s authority and substantial reason for con-
tuding, as we do, that the one-person, one-vote
rule 1s apphcable to a national constitutional
convention. In Hadley v. Juruor College District,
the Supreme Court held that the rule applied in the
selection of people who carry on governmental
functions.®™® While a recent decision, affirmed
without opinion by the Supreme Court, held that
elections for the judiciary are exempt from the
rule, the lower court stated that “judges do not
represent people.””®” Convention delegates, how-
ever, would represent people as well as perform a
fundamental governmental function. As a West
Virgimia Supreme Court observed with respect to a
state constitutional convention: ' {E] ven though a
constitutional convention may not precisely fit
nto one of the three branches of government, it is
such an essential incident of government that every
citizen should be entitied to equal representation
therem " Other decisions mvolving conventions
differ as to whether the apportionment of a state
constitutional convention must meet constitutional
standards.™!

Of course, the state reapportionment decisions are
grounded in the equal protection clause of the
Fourteenth Amendment and the congressional
decision in Wesberry v Sanders = was founded on
Article |, Sectton 2 Federal legistation providing
for a national venstitutional convention would be
subject to nerther of these clauses but rather to the
Fifth  Amendment Yet the concept of equal
protection is chviously related to due process and
nas been so reflected in decisions under the Fifth
Amendment

Asstuming comphliance with the one person, oneg
vote rule s necessaty, as we beheve 1t s, what
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standards would apply? While the early cases spoke
n terms of strict population equality, recant cases
have dccepted deviations from this standard. In
Mahan v Howell, the Supreme Court accepted
deviations of up to 16.4% because the state
apportionment plan was deliberately drawn to
conform to existing political subdivisions which,
the Coust felt, formed a more natural basis for
districting so as to represent the interests of the
people involved.™ In Abate v. Mundt, the Court
upheid a plan for a county board of supe-‘visors
which produced a total deviation of 11.9%.7 It
did so on the basis of the long history of dual
personnel in county and town government and the
lack of built-in bias tending to favor a particular
political interest or geographic area.

Elaborating its views on one person, one vote, the
Committee believes that a system of voting by
states at a convention, while patteined after the
onginal Constitutional Convention, would be un-
constitutional as well as undemocratic and archaic.
While 1t was appropriate before the adoption of the
Constitution, a2t a tume when the states were
essentially independent, there can be no justifica:
tion for such a system today. Aside from the
contingent election feature of our electoral college
system, which has received nearly universal con-
demnation as being anachronistic, we are not aware
of any precedent which would support such a
system today. A system of voting by states would
make it possible for states representing one-sixth of
the pepulation to propose a constitutional amend-
ment Plainly, there should be a brcad representa-
tion and popular participaiion at any convention.

While the representation provisions of S. 1272
allowing each state as many delegates as It has
Senators and Representatives in Congress are pre-
ferable to a system of voting by states, it Is
seriously questionable whether that structure
would be found constitutional because of the great
voting weight 1t would give to peopie of one state
over the people of another * It can be argued that
a representation system i a convention which
paratlels the structure in Congress does not violate

e of g eloctoral coliege type formula would mesn that 15
Hates would b overepreseated by 50 percent or o morse, with the
¢ prew ntation neing to close 1o 375 prroent for Afaska Cohforma,
a0 the other hand, woudd be unde rrepr contea oy nearky 20 percent
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due process, since Congress 1s the only other body
authorized by the Constitution to propose con-
stitutional amendments. On the other hand, repre-
sentation 1n the Congress and the electoral college
are explicit parts of the Constitution, arrived at as
a result of compromises at the Constitutional
Convention o’ 1787. It does not necessarily follow
that apportiontent plans based on such models are
therefore constitutional. On the contrary, the
reapportionment decisions make clear that state
plans which deviate from the principle of equal
representation for equal numbers are unconstitu-
tional. As the Supreme Court stated in Kirkpatrick
v. Pressler:

“Equal representation for equal numbers of people isa
principle designed to prevent debasement of voting
power and diminution of access to elected representa-
tives. Toleration of even small deviations detracts from
these purposes.”76
In our view, a system allotting to each state a
number of delegates equal to its representation in
the House of Representatives should be an ac-
ceptable compliance with one-person, one-vote
standards.* We reach this conclusion recognizing
that there would be population deviations of up to
$0% arising from the fact that each state would be
entitled to a delegate regardless of population. It
would be possible to make the populations sub-
stantially equal by redistricting the entire country
regardless of state boundaries or by giving Alaska
one vote and having every other state elect at large
a multiple of 300,000 representing its population
or redistrict each state on the new population
unit.”” None of these methods, however, seems
feasible or realistic. The time and expense involved
in the creation and utilization of entirely new
district lines for one election, especially since state
election machinery is reachly available, is one
factor to be weighed. Another is the difficulty of
creating districts crossing state hines which would
adequately represent constituents from both states.
There is also the natural interest of the voter in
remaining within his state. Furthermore, the dual
nature of our political system strongly supports the
position that state boundarics be respected. Abate

»We have not studied the District of Columbia question, although
we note that the District does not have a role in the congressional
methed nf nitating amendments o in the ratification process
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(iii) Members
of
Congress
as
Delegates

Ratification

v. Mundt, although distinguishable regarding ap-
portionment of a local legislative body, suggests an
analogy on a federal level. The rationale of the
Court in upholding the legislative districts within |
counties drawn to preserve the integrity of the
towns, with the minimum deviation possible, could
be applicable to apportionment of a convention.
The functional interdependence and the coordina-
tion of the federal and state governments and the
fundamental nature of the dual system in our
government parallel the relationship between the
county and towns in Abate. Appropriate respect
for the integrity of the states would seem to justify
an exception to strict equality which would assure
each state at least one delegate. Thus, a'system
based on the allocation of Representatives in
Congress would afford maximum representation
within that structure.

We cannot discern any federal constitutional bar
against a member of Congress serving as a delegate
to a national constitutional convention, We do not
believe that the provision of Article |, Section 6
prohibiting congressmen from holding offices un-
der the United States would be held applicable to
service as a convention delegate. The avai'able
precedents suggest that an “office of the United
States’” must be created under the appointive
provisions of Article 117 or involve duzes and
functions in one of the three branches of govern-
ment which, if accepted by a member of Congress,
would constitute an encroachment on the principle
of separation of powers underlying our govern-
mental system.” It 1s hard to see how a state-
elected delegate to a national constitutional con-
vention is within the contemplation of this
provision. It is noteworthy in this regard that
several delegates to the Constitutional Corvention
of 1787 were members of the Continental Congress
and that the Articles of Confederation conrtained a
clause similar to Article 1, Section 6.

We express no positton on the policy question
presented, or on the applicability and validity of
any state constitutional bars against members of
Congress simultaneously serving in other positions.

~ part of our study, the Committee has con-
sidered the adwisability of including in any statute
implementing the convention method a rule as to
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whether a state should be able to rescind its
ratification of a proposed amendment or withdraw
a re -ction vote. In view of the confusion and
uncertainty which exists with respect to these
matters, we beiieve that a uniform rule would be
highly desirable.

The difficult legal and policy question i1s whether a
state can withdraw a ratification of a proposed
amendment, There s a view that Article V en-
visions only affirmative acts and that once the act
of ratification has taken place in a state, that state
has exhausted its power with respect to the
amendment in question.®® In support, it ts pointed
out that where the convention method of ratifica-
tion 1s chosen, the state constitutional convention
would not have the ability to withdraw its ratifica-
tion after 1t had disbanded Consequently, it is
suggested that a state legisiature does not have the
power to withdraw a ratification vote. This sugges-
tion has found support n a few state court
decisions®! and in the action of Congress declaring
the ratification of the Fourteenth Amendment
valid despite ratification rejections in two of the
states making up the three-fourths.

On the other hand, Article V give: Cong.ess the
power to select the method of raufication and the
Supreme Court has made clear that this power
carries with 1t the power to adopt reasonable
requlations with respect to the ratification process.
We do not regard past precedent as controlhing but
rather feel that the principle of seeking an agree-
ment of public support espoused in Dillon v. Gloss
and the importance and comparatively permanent
nature of an amendment more cogently argue In
support of a rule permitting a state to change its
position erther way until three-fourths of the states
have finally ratified.*®*

*These views of the Committes are an accord with the rle which
isooxpressed i S 1272 and ats predecessor, S 215, which was
dodrimousty passed by the Sanate i October 1971 See page 4,

o 00051




Conclusion

Much of the past discussion on the convention
method of nitlating amendments has taken place
concurrently with a hvely discussion of the partic-
ular 1ssue sought to be brought before a conven-
tion. As a result, the method itself has become
clouded by uncertainty and controversy and at-
tempted utilization of it has been viewed by some
as not only an assault on the congressional method
of nitating amendments but as unleashing a
dangerous and radical force in our system. Our
two-year study of the subject has led us to
conclude that a national constitutional convention
can be channeled so as not to be a force of that
lind but ‘rather an orderly mechanism of etfecting
constitutional change when circumstances require
its use. The charge of radicalism does a disservice
to the ability of the states and people to act
responsibly when dealing with the Constitution.

We do not mean to suggest in any way that the
congressional method of initiating amendments has
not been satistactory or, for that matter, that it 1s
not to be preferred. We do mean to suggest that so
long as the convention method of proposing
amendments 1s a part of our Constitution, it is
proper to estabhish procedures for its implementa-
tion and improper to place unncessary and unin-
tended obstacles in the way of its use. As was
stated by the Senaie Judiciary Committee, with
which we agree.

“The commuttee beleves that the responsibility of
Congress under the Constitution 1s to enact legislation
which makes article V meaningful. This responsibitity
dictates that legislation implementing the article should
not be formulated witn the objective of making the
Convention route a dead letter by placing insurmount
able procedural obstacles in its way. Nor on the other
Q hand should Congress, in the guise of implementing
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legislation, create procedures designed to facihitate the

adoption of any particular constitutional change ™'
The mtegrity of our systern requires that when the
convention methed 1s properly resorted to, 1t be
allowed to function as intended.

Respectfulty submitted,

SPEC:AL CONSTITUTIONAL CONVENTION
STUDY COMMITTEE

C Clyde Atkins, Chairman
Warren Christopher

David Dow

John D Feerick

Adrian M. Foley, Jr.

Sarah T Hughes

Albert M, Sacks

Withiam S, Thompson
Samuel W. Witwer

July, 1973
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cacty the S0t of convention noeve getal provided i the
dt gt trot the foeople are presumed 1o Know the terms of the
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oyt the conyentios act i oty every detad 15 enacted by the
. apde voting aader 4 B Hoar supra note 3at N
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ot Aprid 300 1802 b 40,1 Stat 1731{0ha) Acte! Frb 20,1811
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the New Jersey conventions of 1947 and 1966 See Law of Mareh
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9 Spe Colemaen v Midler, 146 Kan 390, 71 P 2d 518 (19371 aff'd, :
307 US 433 (1039, upholding the night of a hieutenant governor
16 cast the tie bre aking vote in the state senate oo the ratification of
the propused child tabor amendment 1o affwrming, the Umited
States Suprems Court expressed No opiran as to the propriety of
the heutenant governor's partitrpaton

"0 The results of ¢ questionnaire type inguiry which we sent to the
f.ity states indicate tnat a substantial majonity exclude the governor
from participation and that in a number that wclude him it ts not
cloar whether his inclusion s ssimply ¢ matter of form Histoncaily,
it appears that the governor generaily has not played a role in these
processes  although there are exceptions to this rule See Myers,
“The Process of Constitutional Amendment,” S Doc No 314, 76th
Conqg, xd Sess 18 n 47 (1940), wherein 1t 1s stated that governors
gave 44 approvals 1n the ratifications of 15 amendments Whether
the approvals were simply a matter ¢f form or were required as a
matter of state faw 1s not clear In several cases there were
gubernatorial vetnes of ravfications, including the governor of New
Hampshire's attempted veto of his state’s ratification of the wwelfth
amendment

*'H Ames, “Tne Proposed Amendments to the Constitution ot
the United States During the First Century of 1ts History,” H Doc
No 353, pt 2, 54th Cong, 2d Sess 288 (1897), Bonfield,
“Proposing Constitutional Amendments by Convention, Some
Problems,” 39 Notre Dame Lawyer 659, 664-65 (1364); Buck-
walter, supra note 13, at 551, Brickfield < :ff of House Committee
on the Judiciary, 85t Cong, st Sess, Problems Relating to a
Federal Ci.  .tuticnal Convention’’ 7-9 (Comm Print 1957); Note,
“Proposing Amendments to the United States Cunstitution by
Convention,” 70 Harv L Rev 1067, 1075 (1957) But compare 69
Op Atty Gen of Okla 200 (1969), :n 115 Cong Rec 23780
(1969}, with In re Opinion of the Justices, 118 Ma.ne 544, 107 A
673 (1919) See generally Dodd, The Revision and Amendment of
State Constitutions 148 55 (1910), Hoar, supra note 3, at 90-93;
Orfield, supra note 12, at 50 & n 30, 66 & n 89

23U S (3 Dall) 378 (1798) See also Omaha Tribe of Nebraska
v Vrilage of Walthil, 324 F Supp. 823 (D Neb 1971), aff'd, 460
E2d 1327 (8th Cir 1972), cert. dened, 93 SCt 898 (1973)
{governor’'s appraval not required in order for a state to cede
jnsdiction over Indwun residents), £x parte Dilion, 262 F, 563
(1920} (when the Legislature s designated as ¢ meie agency to
discharge some duty of a non-legisiative character, such as ratifying
a proposed amendment the jeg,siative body alone may act)

**Brick hield, supre note 61,31 1112

"*256 U S 368, 375 (1921)

**307US 433,45354 (1932)

“Beqinning with the proposal of the eghteenth amenament,
©ngress has, either an the gmendment o Droposing resotation,
motuded o provision requinng ratification aithun seven vedrs from
the time of the submission to the states

" See, e q, Now' " Rescinding Memariatzgtion Recolnne s 7 50
L Kept L Rey 339 (1952)

T397US 5011970}

CWells v Edwards, 347 F Subp 453 455 N D La 1972), 07/,
938 Cr 904 {1973)

CSmuthy, Gore 150W Va 71 1435 2d 791, 794 (19656}

TV See Forty Second Legislative Assembly v Lennon, 481 P 2d
30 (Mant 1971 Jackman v Bodine, 43 N J 453, 470,476 77,
S A 2d 7Y3 722 72¢ (1964) In Burnterwarth v Dempsey, 237 F.
Suppe 302 (D Cann 1965), o sederal couct ordered, without
cactec b the bases f0r 10 aoportionment of convention delegates on
y oo pecon, amovote bhasis See o glso State v State Canvassing
Board 18 NM 682 437 P 2d 143 (14670 where g section of the
Wtate constitution, requaning that any amerdments to that comstity
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Con e cteng suttrage o apg ortionmeat be approved by both 3.4
Ct e webers G B stal s awhoh end 2 2 of thos vatngan aen

Wty s fonod To vierate the ane prosan ane vate " and v pal
oot ot n prescph s oard wos accordiagly, der lured vahd vyteg
Posg . Carr 212 Tooan 367 370 5V 24 469 (1863) wert dened,

B US 557119620 holding ryudl Drotecton Quas inters inappiicag
Pt g state constitutinng! coanenntigne sanee ot had no POV to
tove any fingr action accord Lovingston v Ogiivie, 43 1 249, 260
foE 2 138 (1869) Stander v Kelley, 433 Py Super 406, 250
2 474 (1980, apped dianssed sub nom pem Lindsay v
Refley, 395 US 827 (19631 wWest Srander and Lwvmgston, 0
oaching this esait emphasized te fact that the entire eectorate

sl e afforded g direct god oaual vore i keeping with the
Crropersan ofe votet poncp e when the conventian s prodact wos

v

s bhontted for ratitics tron
376U S 1 {1964)
"Sew Shapiro v Thompson 394 USs 618 (1969, Schnewder v
R sk, 377 U'S 163 (19641, Bothmg v Sharpe, 387U S 497 {1954
Se e aiso Umited States v Pipefitters 434 F 2d 1116, 1124 {(8th Cu
1571 United States v Synnes, 438 F 24764, 771 {8t Cn 1971)
Henderson v ASCS Macon County, Alsbama, 317 F Supp 430,
43435 (MD Aly 19700 Sew gencrally Griffin v Richardson, 346
f Susp 1226, 1232 33(0 Md 1972}
*92SCt 979 (1973)
403U S 182 (1971)

394 US 526,531 (1968}

Tihe present 1070 census estebhisnes the medn Duputation of

igressiongl district’s g approx.mately 467,000 As Alaska has g
boputation of approxemately 302,000 the absotute differsntal s
aa? 50 There are sumular disparities i some states with two
(oeroyentatnes (e g, Soath Dakota’s two Congressmen e renre
W 1 323,000 peopi g, but they are not as great

“Ser Umited States v Germaine, 99 US 508 (18781, United
Srates v Mouat, 124 U'S 303 (1888) United States v Srnith, 124
U'S 525 (1888) See generally 1 Hinds, Precedents of the House of
Representatives 493 (1907) 1n Board of Supervisors of Erections
v Attarney General, 246 Md 417 439, 225 A 2d 388, 395 (19671,
e att held that o deder ate 1o a state constitutional convention
vas not an Uoificer’ so that a member of the legislature was not
guity of dual office holding whea b simultaneously seived as a
detogate aceord, Livingston v Ogilvie, 43 11 24 9, 250N E 2d 138
119691 But spe Forty Secand Leqislative Assembly v Lennon, 481
P 2d 330 (Ment 19721 State v Gessner, 129 Omio St 290, 195
B B3 (1935)

“vgoe 1 Farrand 376 Reservists Comm  to Stop the War v Laird,
2235 Supp 833(ODC 197

2 gameson supra note 17, at . 582584, Dodd, "Amending the
tederal Constaution,” 30 Yale L J 321, 246 (1921)

“Uiee v Chandier, 270 Ky 1,108 SW 2d 1024 (1837) (oo
Lootding that state leaistative regection of a proposed constitutionygl
s ndment cannot be reconsidered), Coleman v Midler, 1430 Kan
90, 71 P 2d 518 (1937) (rhata) The assue was diseussed, thouah
Wt passed on by the Court,an Chuet Justiee Hughes' opunnn o
Coleman v Midler, 307 1S 433,447 50 (1938)

S T e wonld tabe precedence aver the action of Congresen
cofung 1o et New Jsrsey, ana Qhao to rescind e ratdscat.ons
W otie fouetsoth e nedment The night to oatify after g previous
fopccion we sl confirm presedents established o connection with
the tatifications of the Thuteenth ard Fourtienth Amendrme ats
see generally Myor, The Process of Constitutienal Anvendmaent "
o Moo 214 76th Cong, S Seeq (1940)
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COMMENTS

Our views as to the desr
abiity of legisiation im
piementing the conven
tior method of imitiating
ami¢ndments appear at
pages 7 tc @

Sec 2 Our vivws as 1o the
hmitabiiny of a conven
tiun are set forth at pages
9 to 17

The phrase  “'nature of
the amendment ot
amendments’’ 15 urnclear
and dhiffers from the
phraseology contained In
Sections 4, 5, 6, 8, 10
and 11 Our discuss,on of
this 1tem appears at pages
18 19, 30 and 31
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Appendix A

This appendix 1s desiyned 10 capsulize our comments regarding
various principies refiected ;i 8§ 1272 and to cross reference pert
nent parts of our report The underthning, insertions {noted by
Bracketst and deletions which appear in'S 1272 have been supphed
by us fu the purpose of dlustrating our comments

93rd Congress
1st Session
S. 1272

_ OF THE UNITED STATES

IN THE SENA~

March 19, 1973
Referred to the Committee on the Judiciary
Passed the Senate July 9, 1973

ABILL

To p-ovide procedures tor calling constitutional
conventions for proposing amendments to the
Constitution of the United States, on application
of the legslatures of two-thirds of the States,
pursuant to article V of the Constitution

Be it enacted by the Senate and House of
Representatives of the United States of America in
Congress assembled, that this Act may be cited as
the ' Federal Constitutional Convention Procedures
Act”

APPLICATIONS FOR CONSTITUTIONAL CON-
VENTION

SEC. 2 The legisiature of a State, in making
application to the Congress for a constitutional
convention under article V of the Constitution of
the United States on and after the enactment of
this Act, shall adopt a resolution pursuant to this
Act stating, 1n substance, that the legislature
requests the calling of a convention for the purpose
of proposing one or more amendments to the
Constitution of the United States and stating the
nature of the amendment or amendments to_be
nropose:! ' ) N

’ 47

"00060




ERI

Aruitoxt provided by Eic:

Sec 3

{a) For the reasons sct
forth at pages 28 to 30
we believe that a state
guvernor should have no
part tn the process by
which a state legsslature
apphes for a convention
This section 1s unclear as
to whether a state may
on its own itiative as
sign a role to the gover
nor. Yhe phraseology
concerning the governor
also 1s different from that
empioyed n Section
12{b} with respect to ra
tufication, Additionally,
the requirement that
state Statutory proce-
dures ‘‘shall” apply to
applications differs from
tha terminology of Sec
tion 12{b) o weil a3
raises questions under
Hawke v Smith, No. 1,
253 US 2211(1920), and

teser v Garnett, 258
US 130 (1922} See
Trombetta v Florida,

393 F Supp 475 (D
Fla 1973)

(5} As discussed at pojes
20 to 25, the Commutiee
believes that limited jud

cdal review IS necessary
and desirable and has spe

cfically so provided n a
new proposed Section
16. The introduction of
such review requires the
defetion of the language
regarding the binding na

ture of congressional de
terminations. The ““clear-
ty erroneous’’ standard
suggested in our Ppro
posed Section 16 ac
knowledges the appropri-
ateness of initial congre-
ssional determinations tn
this area but withdraws
the frnabity cf suth decy
s10Ns,

APPLICATION PROCEDURE

SEC 3w v the purpose of adopting or
resuintding ¢ resu 1tion pursudant to section 2 and
section 5, the Stute tegislature shall follow the rules
of procedure that govern the enactment of a
statute by that legislature, but without the need
for approval of the legsleture’s  ~tion by the
governor of the State

() Qe “iers concening the adoption of a State
resclution  vognizable under  this Act shalt be
[determined]

determminable by the Congress of the United States
ahre 1ts decisions thereon shall be binding on all
others, wchuding State and Federdl courts

TRANSMITTAL OF APPLICATIONS

SEC 4 (a) Within thirty days after the adoption by
the legisiature of a State of a resolution to apply
for the cathing of a constitutional convention, the
secretary of state of the State, or if there be no
such officer, the person who 15 charged by the
Stete law with such function, shall transmit to the
Congress of the United States two copies of the
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{2) Mew  tnasmuch as
each legislature receives a
copy of all valid apphca-
tions pursuant to Section
4ld) {4 (c) n S1272],
preparation of the list
would be a simple task.
In domng so, the siate
would be able to 8xpress
the purpose of its apph-
cation 1n ralation to
those already
thereby assisting Con-
gress 1n rendenng its de
termination pursuant to
Section 6 {a) as to wheth-
er the requisite number of
apphcations have been re-
ceived on ““the same sub-
ject.”

{c) New The adoption of
judicial review requires
that courts be able to
define  the accrual of
grievances with partcu
larity. $.1272 leaves un-
certain the status of an
apphication of rescission
absent specific congres-
sional action. Qur pro-
posed new Section 4{c)
limits the perniod of un-
certainty to 60 days If
Congress does not act
upon a state transmittal
within that period, 1t s
desmed valid. The period
for judicial review thus
begins to run no later
than 60 days after receipt
of the apphication.

The possibility of a Sen
ate fihibuster blocking re-
jection of a patently de-
fective apphcation, thus
causing the application to
be deemed vahd under
Section 4lc), 15 oftset by
the fact that an action
would he under Section
16{a} for declaratory re
lef Section 4{c) express
ly notes that such a fail-
ure to act s subject to
review unde’ Saction 16

_State legislators as well as

recewved,

application, one addressed to the President of the
Senate, and one to the Speaker of the House of
Representatives

(b) Each copy of the application so made by any
State shall contain—

{1} the titte of the resolution,
[ (2) to the extent practicable a I'st of all state

applications in_effect on the date of adoption
whose subject or subjects are substantially the

same as the subject or subjects set forth in the
application ]

(3]

£2) the exact text of the resolution signed by the
presiding officer of each house of the State
legisiature; and

(4!

{3} The date on which the legislature adopted the
resolution, and shall be accompaniad by a certifi-
cate of the secretary of state of the State, or such
other person as 1s charged by the State law with
such function, certifying that the application ac-
curately sets forth the text of the resolution.

[ {c) Upon receint, an apphcation shail be deemed
valid and in compliance with article V of the
Constitution and this Act, unless both Houses of
Congress prior to the expiration of 60 days of
continous session of Congress following the receipt
of such application shall by concurrent resolution
determine the apphcation 1s invalid, either in whole
or 1 part. Failure of Congress to act within the
specified neriod is a determination subject to
review wnder section 16 of this Act. Such resolu-
tion shai! set forth with particularity the ground or
grounds for any sich determination. The 60 day
period referred to herein shall be computed in
accordance with section 11(b} (2} of this Act.]
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members of Congress
would appear to quahfy
as ‘“aggneved’” parties
See Coleman v Miller
307 U.S. 433 (1939).

Secuion 4(c) thus resuits
in an early determination
of the apphlcation’s pro-
cedural aspects, Only the
question of the similanity
of an apphcation’s sub-
ject to the subject of
other apphications 1S re-
served for later determy-
nation by Conoress.

{d} Same as present Sec-
tion 4lc) of S$.1272 ex
cept for the suggested in-
sertions, which are de-
signed to reflect the
ntroduction of judicial
review. The requirement
for transmittal of applica-
tions to state legisiatures
1s imited to vahd applica
tions.

{a) For the reasons set
sorth at pages 31 and 32,
the Committee agrees
that some time imitation
s necessary and desirable
but tekes no positicn on
the exact time, except
bcheves that  four or
seven years would be rea
sonable and that a con
grassional  determination
a to either should be
accepted.

The Committee’s views as
\¢ the use of the “'same
subject”’  test appear at

poges 18, 19, 30 and 31.

(b) We believe that 1t s
desirable to have a rule
such as that contained in
this section permitting
the withdrawal of an ap-
ahication See our discus
ston of this point at pages
Q and33

(d]

{e}- Within ten days after receipt of a copy of any

such application, the President of the Senate and
Speaker of the House of Representatives shall
report to the House of which he is the presiding
officer, 1dentifying the State making application,
the subject of the application, and the number of
States then having made application on such
subiect. {Within the 60-day period provided for in
Section 4{c),] the President of the Senate and
Speaker of the House of Representatives shall
jointly cause copies of such application to be sent
to the presiding officer of each house of the
legislawre of every other State and to each
Member of the Senate and House of FRepresenta
tves of the Congress of the United States, {pro-
vided, however, that an application declared nvahid
shali not be so transmitted.]

EFFECTIVE PERIOD OF APPLICATION

SEC 5 (a) An application submitted to the Con
gress by a State, unless sooner rescinded by the
State legislature shall remain effective for seven
calendar years after the date 1t 1S received by the
Congress, except that whenever within a penod of
seven calendar years two thirds or more of the
several States have each submitted an application
calling for a constitutional convention on the same
subject all such applications shall remam 1n effect
until the Congress has taken action or a concurrent
resolution pursuant to section 6, callng for a
constitutional convention

(b) A State may rescind its applhication calling for a
constitutional convention by adopting ana trans
mittung to the Congress a resolution of rescission in
conformity with the procedure ,)eci/_/_e_q in sec-

lions 3 and 4, except that no such rescission shall
be effective as to any valid application made for a

ERIC
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As for the requuement
respecting the procedures
to be followed, see our
comments to Section
3(al

{c) See our comments to
Section 3{b)

With regard to ' the na-
ture of the amendment
or amendments’’ phrase
ology, see our comments
to Section 2.

The concurrent resolu
tion calling the onven-
tion may also have to
deal with such questions
a to when the election

of delegates will ake
place.
The position that the

President has no place in
the cailing process 15 dis
cussed at pages 25 to 28

ERIC
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constitutional convention upon any subject after
the date on which two-thirds or more of the State
legislatures have valid applications pending before
the Congress seeking amendments on the same
subjects.

Questions concerning the recission of a State's ap-
plicaton shall be determined by the Congress of
the United States arnd-its decisiens shalt -be binding
on--att--others-including -State--and--Federal-courts,

CALLING OF A CONSTITUTIONAL CONVEN-
TION

SEC. 6. (a) it shall be the duty of the Secretary of
the Senate and the Clerk of the House of Represen-
tatives to maintain a record of all applications
received by the President of the Senate and
Speaker of the House of Representatives from
States for the calling of a constitutional convention
upon each subject. Whenever applications made by
two-thirds or more of the States with respect to
the same subject have been received, the Secretary
and the Clerk shall so report in writing to the
officer to whom those applications were transmit-
ted, and such officer thereupon shall announce on
the fioor of the House of which he is an officer the
substance of such report. It shall be the duty of
such House to determine that there are in effect
valid applications made by two-thirds of the States
with respect to the same subject. If either House of
the Congress determine~, upon a consideration of
any such report or of aconcurrent resolution agreed
to by the other House of the Congress, that there
are in effect valhd applications made by two-thirds
or more of the States for the calling of a
constitutional convention upon the same subject, it
shall be the duty of that House to agree to a
concurrent resolution calling for the convening of a
Federal constitutional convention upon that sub-
ject. Each such concurrent resolution shall (1)
designate the place and time of meeting of the
convention, and (2) set forth the narure of the
dn]e_’anlﬁnﬂent or amendments for_the consideration
of which the convention is called. A copy of each
such concurrent resolution agreed to by both
Houses of the Congress shall be transmitted forth-
with to the Governor and to the presiding officer
of each house of the legislatuyre of each State

1193 ¥ it L
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The Committee believes
that the principle of one
person, one vote apphes
and that Section 7{a} vio-
lates that prninciple The
Commuittee s of the view
that an apportionment
plan which sllotted to
each state a number of
delegates equal to i1ts rep
resentation in the House
of Representatives should
be an acceptable complt
ance with those stan
dards. This subject s dis
cussed at pages 34 to 37

The persons entitied to
vote for delegates could
be more clearly stated to
include all persons en
tided to vote for mem
bers of the House of
Representatives. The
manner of rnominoting
persons tor delegate e.ec
tion rmight, as provided
by S.1272, best be left to
each state

The question of the ehar
bitity of members of
Congrass to be delegates
s discussed at page 37

Aruitoxt provided by Eic:
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{b) The convention shall be convened not later
than one year after adoption of the resolution

DELEGATES

SEC. 7 (a) A convention called under this Act
shall be composed of as many delegates from each
State as It 1s entitled to Senators and Representa
tives 1n Congress In each State two delegates shall
be elected at Iz, ge and one delegate shall be elected
from each congressional district in the manner
provided by State law. Any vacancy occurring ina
State delegation shall be filled by appointment of
the Governor of each state.

(b) The secretary of state of each State, or, if there

be no such officer, the person charged by State law
to perform such function shall certify to the Vice
President of the United States the name of each
delegate elected or appointed by the Go:. rnor
pursuant to this section.

(c) Delegates shall n all cases, except treason,
felony, and breach of the peace, be privileged from
arrest during theiwr attendance at a session of the
convention, and 1r going to and returning from the
same and for any speech or debale In the con
vention they shall not be questioned 1IN any
other place.

(d) Each delegate shall receive compensation for
each day of service and shall be compensated for
traveling and related expenses. Proviston shall be
made therefor in the concurrent resolution calling
the convention The convention shall fix the com-
pensation of employees of the convention.

CONVENING THE CONVENTION

SEC 8 (a) The Vice President of the United States
shaii convene the constitutional convention, He
shall admunister the oath of office of the delegates
to the convention and shall preside until the
delegates elect a presiding officer who shall preside
thereafter Before taking his seat each delegate shall
subscribe to an oath by which he shall be commit
ted during the conduct of the convention torefran
from proposing or casting his vote in favor of any
proposed amendment to the Constitution ot the
United States relating to any subject which 1s not
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The Committee agrees
with the pnnciple that
each detegate have one
vote,

(a) The Commitiee be
tieves that Congress
should not impose a vote
requirement on a convel

tion It wviews as un
wise and of questionable
validity any attempt to
regulate the internal pro

named or described in the concurrent resolution of
the Congress by which the convention was called.
Upon the election of permanent officers of the
convention, the names of such officers shall be
transmitted to the President of the Senate and the
Speaker of the House of Representatives by the
elected presiding officer ot the convention. Further
proceeding of the convention shall be conducted
i accordance with such rules, not inconsistent
with this Act, as the convention may adopt

(b) There 1s hereby authorized to be appropriated
such sums as may be necessary for the payment of
the expenses of the convention.

(c) The Adnmunistrator of General Services shal!
provide such facihties, and the Congress and each
executive department and agency shall provide
such tnfermation and assistance, as the convention
may require, upon written request made by the
elected presiding officer of the convention.

PROCEDURES OF THE CONVENTION

SEC. 9. (a) In voting on any guestion before the
convention, including the proposal of amendments,
each delegate shall have one vote.

in) The convention shall keep a daily verbatim
record of its proceedings and publish the same. The
vote of the delegates on any question shall be
entered on the record.

{c) The convention shall terminate its proceedings
within one year after the date of 1ts first meeting
unless the period 15 extended by the Congress by
concurrent resolution.

{d) Within thirty days after the termination of the
proceedings of the convention, the presiding offi-
cer shall transmit to the Archiwist of the United
Staws all records of official proceedings of the
convention

PROPOSAL OF AMENDMENTS

SEC 10 (a) Except as provided in subsection (b)
of this section, a convention called under this Act
may propose amendments to the C ‘tution by a
vote ofiwz)-t/);r(/s of the total numbe, of delegates

to the convention.
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cedures of a convention
it also notes that the vote
requirement in $.1272
based on the totai num
ber of delegates s more
stringent than that re.
quired for aniendments
proposed by Congress
See pages 17 to 20 of thss
report.

{b) See our comments to
Section 2 with regard to
the underfining and our
comments to Section
3({b} as for the deletions

{b) The posttion that the
President has no place in
this process s discussed
at pages 25 to 28

As for the language “'re
fates to or includes a sub
ject’* in {B), see our com-
ments to Section 2

(b) No convention called under this Act may
propose any amendment or amendments of a
nature different from that stated in the concurrent
resolution calltng the convention. Questions arising
under this subsection shall be determined selety by
the Congress of the United States and +s deetsions
shall--be--binding on-all-others, including-State-and
Federat €ourts

APPROVAL BY THE CONGRESS AND TRANS-
MITTAL TO THE STATES FOR RATIFICATION

SEC. 11 (a} The presiding officer of the conven-
ton shall, within thirty days after the termination
of its proceedings, submit to the Ccngress the
exact text of any amendment or amendments
agreed upon by the convention.

(b) (1) Whenever a constitutional convention called
under this Act has tran  .atted to the Congress a
proposed amendment to the Constitution, the
President of the Senate and the Speaker of the
House of Representatives, acting jointly, shall
transmit sucH amendment to the Admumistrator of
General Services upon the expiration of the first
period of ninety days of continuous session of the
Congress following the date of receipt of such
amendment unless within that period both Houscs
ot the Congress have agreed tc (a) a concurrent
resolution directing the earhier transmission of such
amendment to the Administrator vi General Ser
vices and specifying in accordance with article V of
the Constitution the manner in which such amend-
ment shall be ratified, or (B) a concurrent resolu
tion stating that the Congress disapproves the
submission of such proposed amendment to the
States because such proposed amendment relates
to or includes a subject which differs from or was
not Tincluded among the subjects named or de

seribed in_the concurrent resolution of the Con’

gress by which the convention was called, or
hecause ithe procedures followed by the convention
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{b) It 1s not clear whether
this section would accept
any special himitation
adopted by a state with
respect to ratification,
other than the assent of
the governor or any other
body. See our comments
to Section 3(a).

The exclusion of the gov-
ernor from the process,
with which we agree, '
discussed at pages 28 o
30.

in proposing the amerdment were not 1n substan-
tial conformity with the provistons of this Act. No
measure agreed to by the Congress which expresses
disapproval of any such proposed amendment for
any other reason, or without a statement of any
reason, shall relieve the President of the Senate and
the Speaker of the House of Representatives of the
obligations 1mposed upon them by the first sen-
tence of this paragraph.

(2) For the purposes of paragraph (1) of this
subsection, (A) the continuity of a session of the
Congress shall be broken only by an adjournment
of the Congress sine die, and {(B) the days on which
either House is not in sesston because of an
adjournment of more than three days to a day
certain shall be excluded in the computation of the
period of ninety days.

{c) Upon receipt of any such proposed amendment
to the Constitution, the Administrator shall trans-
mit forthwith to each of the several States a duly
certified copy thereof, a copy of any concurrent
resolution agreed to by both Houses of the
Congress which prescribes the time within which
and the manner in which such amendment shali be
ratified, and a copy of this Act.

RATIFICATION OF PROPOSED AMENDMENTS

SEC. 12. (a) Any amendment proposed by the
convention and submitted to the States tn accord:
ance with the provisions of this Act shali be valid
for ail intents and purposes as part of the Constitu
tion of the United States when duly ratified by
three-fourths of .ae 5tates in the manner and
with:n the time specified

{b) Acts ot ratification shall be by convention or
by State legislative action as the Congress may
direct or as spiidied In subsection (c) of this
section. For the purpose of rotfying proposed
amendments transmitted to the States pursuant to
this Act the State legislatures shall adopt their own

rules of procedure. Any State action ratifying a

proposed amendment to the Constitution shall be

vaid without the assent of the Governor of the

State.

{ci t - ~pt as otnerwise prescribed by concurrent

resolut a of the Congress, any proposed amend
55
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{a)-(b) As discussed at
pages 37 and 38, th: Com
mittee agrees with the
pnnciple permitung a
state to rescind a ratifica-
tion Or re_cction vote

{c) See our comments to
Section 3(b)

ment tc the Constitution shall become valid when
ratified by the legistatures of three-fourths of tne
several States within seven years from the date of
the submission thereof to the States, or within
st " other period of time as may be prescriibed by
such proposed amendment.

(d) The secretary of state of the State, or f there be
no such officer, the person who 1s charged by State
law with such funstion, shall transmat a certified
copy of the Suate action ratifying eny proposed
amendment to the Admunistrator of Gener ' Ser-
vice®

RECISSION OF RATIFICATIONS

SEC. 13. (a) Any State may resc'd its ratification
of a proposed amendment "y the same processes
by which 1t ratified the proposed amendment,
except that no State may rescind when there are
wxisting vahd ratifications of such amendments by
three-fourths of the States.

(b) Any State may ratify o proposed amendment
even though 1t previously may have rejected the
same proposal.

(c) Questions concerning State ratification or rejec

tion of a.nendments proposed to the Constitution
of the United States, shall be determined solety by
the Congress of the United States and-its decisions
shall-be-binding-on-ali-others;-including State-and
Federat-€ourts.

PROCLAMATION OF CONSTITUTIONAL
AMENDMENTS

SEC 14. The Admumistrator of General Services,
when three fourths of the several States have
ratihied a proposed amendment to the Constitution
of the United States, shall issue a proclamation
that the amendment 15 a part of the Constitution
of the United States.

EFFECTIVE DATE OF AMENDMENTS

SEC. 15 An amendment proposed to e Constitu
tion of the Umited States shall be effective fro.n
t e date specified *heremn or, if w0 dates spocified,

ERIC
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aff .

sve .« The purpose of our
propused Section 16 5 to
provide hnuted judicial
review of controversies
arsing under $.1272 The
procedural framework of
the bill sets iorth clear
standards for adjudica
tion of many of the po
tentral controversies, and
to this exteni judicial n-
terpretation of the act
does not differ from the
normal role of the courts,
Moreover, determinations
such as the simianity of
apalications or the con
formity of proposed
amendments to tha scope
ot the convention call are
no more difficuit than,
say, interpreration of the
general fan_:age of the
antitrust laws or the se-
curities acts The fact
that these questions oOcC-
cur I1n a constitutional
context does not dimin-
ish the skill of the Bench
to interpret and develop
the law n hght of the
factunl  situstions of «
given controversy

Selection of a three Judge
district court as the ine
tiat forum for controver
sies  acknowledges tnat
many controversigs may
be essentially state que<
tions. For axample, Con
gress might reject an ap
plication because of a de
fect i the compostuon
of the state legslature
Cf, Petuskey v Ramp
ton, 307 F Supp 231,
235 (D. Utah 1969)
431 F 24 378
(10th Cw 1970), cert
demed 401 US 913 In
<tus  mnstance, it seems
preferabie to provide that
the district court,
schoolad 1n state matters
make the nitial review
Appeal from three judge
codrts would he in the
United  States  Suprere
Court

ERIC
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then on the dat» on which the 'ast State necessary
1o constitute three fourths of the States of the
Urited States  as provided for i article 'V, has
ratified the same

JUDICIAL REVIEW

[SEC 16 (a) Determinations and findings made by
Conuress pursuant to the Act shall be binding and
final unless clearly erroneous Any person ag-
grieved by dany such determination or finding or by
any failure of Congress to make a determination or
finding within the periods provided in this Act may
bring an action in a distnct court of the United
Statas m accordarce with 28 U.S.C. § 1331 and 28
U.SC. y 2201 without regard to the amount in
controversy. The action may be brought against
the Secretary of the Senate and the Clerk of the
House of Representatives or, where anpropriate,
the Admunistrator of Generai Services, and such
other parties as may be necessary to afford the
relief sought The district courts of the United
States shall have exclisive jurisdiction of any
proceedings instituted  suant to this Act, and
such proceedings shall L eard and determined by
three judges in accordance with 28 U S.C § 22E4.
Any appeal sha | be 1o the Supreme Court |
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New This  subsection
would establish a short
bimitation  penod, Sixe
the introduction of jud
cial review should not be
allowed to deiay the
amending process un
duly, anv claim must be
raised promptly The him
itations penod combined
with expedited judicial
procedures 1s designed to
result in ear y presenta
tion and resolution of
any chspute

[ ) Every clamm ansing under this Act shail be
hatred unless suit s filed thereon within Sixty days
after such clam first arises |
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Appendix B

Article V Applications Submitted Since 1789

PART ONE A Tabulation of Applications
by States and Subjects

By Batbara Prager and Gregory Milmoe!

Tris table 1s offered os ¢ comprehensive compila
ton of Article V apphcations categorized by state
and by application content, The table maximizes
the number of applications, 7¢ , whenever any
seurce  recognizes an  application, 1t has been
ncluded in this table For this resson it must be
emphasized that the totals are valu bie only as an
overview and not for the purpose of determining
whether two-thirds of the states have applied for a
convention on any given categary

Altowing for shight sementic differences among the
authonities consulted the cateqories used are, for
the most part, qenerally accepted Any readily
discernible differences are set forth in the notes
betow A more serious problen, e the sometimes
shaty disperity among the sources consulted with
regard to what should be recogmized as an appiica-
tion  Rather than attempt to ake definitive
judgments a5 te what  applications should  be
treated as such, we have set out in the notes below
the geners , recognized apphestions foliowed by
the apphications recogrized by particuldr sources.

A total of sx sources were setected for consuita
tion n the preparation of this table They are

oy aed on page 62

“Barbata Prager s o student ot New York Law
School and Gregory Milmoe o student at i-ord-
Fam Law School. We are deeply grateful to them
tor then tme ond eftorts i preparing these
docutrents for our Committee and are pleased to
fave them accompany our report We believe
thoy present an excellent overview of the types
of applications which have been submitted to
Congross since the adoption of t Constitution.

00072




WISSIS5IPPL 1

LISSOUR . 1 ) 3 ) . ) ) ) ’ ’ 1 I Q\‘ ’ o ’ o ’ -
MONTANA T o1 Ty B R 2 SO
NEBRASKA ) e T - o
NEVADA E T T ’ " ’ ’ SootTnt o Tt T T Ty
NEW HAMPSHIRE T T T o T o ) ’ . T )
NEW JERSEY T Ty T ' ’ , ’ ’ ’ ’ ’ ’ T )
e . . . . S . . ) . . S . . . .
e S . . ) ) . . . . . . . .
NORTH CAROLINA 1,7 ’ ) o ' ' ’ oy | ’ ’ ’
NORTH DAKOTA s T ’ ) ’ ' ’ T o7 . ) 1

e o . . . . ) ) . X ) . ! .
OK1 AHGMA R T ' ’ B ' oo ) o ' B
OREGON 1 e o ’ ’ ) ) ’ ’ ) ) i ’ . o
PENNSYLVANIA 1 > 1 ’ ’ ’ ’ ’ . )
RHODE 1SLAND ’ ’ R ’ ) ’ ) o ) ) . o
SOUTH CAROLINA 1 B oy ' ' N ' oLy ’ ’ ’ )

SOUTH DAKOTA 2 1

()
“~

TENNESSEE Ao T T .
el 4 N S L S ) - ) o
e . LT ) Co . . . ) . S ) . . .
VERMONT ’ T ' ’ ' ’ ’ ' ’ ' ) ’ ’
VIRGINIA [ 2 S S R R
NASHINGTON 1 . 3 . 2 i N . | L . R k . i . . ) ) ) ]
WEST VIRGIN'A 1 _ 1
WISCONSIN T A o ’ ' T ' ) Ty ) ’ ’
wowne Lo T D R
%wo«%mrmwvmr%wg 18 15 30 5 | 42 8 5, 3 19| 6 _ 4 b4, b c 41, 30 om ;

00073

*

Aruitoxt provided by Eic:

E




RE
PEAL 16TH AMEND
BIOIND

EME COURT

ISIONS

LUSIVE STATE

XC
URISOICTION

3

4
ov
S
D

YGAMY

R

ER SCHOOS

SLRAL

P
C

GOVERNMENT
U
£

FED TAXING
FRELDOM OF
CHOICE OF

f Applications
218 T AMEND

SUCCESSION

ANTI
PG

QO
U S

;Twemv Categories
| REPEAL OF

L PROHIBITION
PLIMITATION OF
| WORLD FEDERAL
"PRAYERIN
TSCHOOLS

P PRESIOLN TIAL
PDISABILITY K
CSCHOOLS
PROGHIBIT STATE
FOR MUNI

1 O
T GE

\i. bn.w)?fa,

Drbv_Ab,

ARYZ OZD

ARKANSAS
ﬂ,)r_ﬂQEZ_b
FOrOE)DO

r JZZmC:PCA

Um_.><<>3m

FLORIDA

Cmomﬁ_:/
I)E):

1DAHO

__(_(_/_O_ﬁ

_ZC_,P.Lb

1
i
1
!
-t
i
I
1
s
-1
i

i
|
|
|

-+
'

ﬁZﬁCO7<

FOC.M.)Z)

MAINE

§>D<_.»>7O

.<..Pmm>OIC£‘ TrS

?__m HIGAN

M ZZm O,_'b

IC

Aruitoxt provided by Eic:

E




General

{corerinue d from page H9)

Buckwalter, "Constitutiona! Conventions and State
Leqistators,” 20 J Pui L. 543 (1971) [hereinafter
cited as Bubwiadter], Graham, "The Roie of the
States in Proposing Constitutional Amendments,”
49 ABAJ 1175 (1963) [hereinafter cited as
Graham], E Hutton, State Applications to Congress
Calling for Conventions to Propose Constitutional
Amendments (January 1963 to June 8, 1973),
June 12, 1973 (Library of Congress, Congressional
Research Service, American Law Division Paper)
[hereinafter cited as Library of Congress Study);
Hearings on S. 2307 Betore the Subcomm on
Separation ¢f Powers of the Senate Comm. on the
Judhiciary, 90th Cong., 1st Sess. 11518 {1967)
[heremnafter cited as 1967 Hearings}, Tydings, Fed-
eral Constitutional Conventionn, S Doc. No. 78,
71st Cong, 2d Sess. (1930) [hereinafter cited as
1930 S Doc.}, and W. Pulien, “"The Application
Clause of the Amending Provision of the Constitu
ton,”” 1951 (unpubhshed dissertation in Univ. of
North  Carofing  Library}  [heremafter cited as
Pullen)

It should be noted that certain of the studies
consider only himited time peniods and, therefore,
were consulted only for the time periods indicated
Buckwalter (1788-1971); Graham (1788-1963);
Library of Congress Study (1963 73); 1967 Hear-
ings (1963 37), 1930 S Duc (1788 1911), Pullen
{1788 1951},

Buckwalter, Pulien, 1930 S. Doc and Graham were
cnnsulted Al sources cite G- 1832, Me 1907,
N Y 1789, Tex 1899, Ga. 1783, Wis 1929

Buckwalter, Pulion and Gral «m cite 111 1861, Ind
1861, Ky 1881, Ohic %61, Wash 1901, Wis
1013

Buck walter and Grabam ote Va 1861

Putten citos Ky 1863, N J 1861, N C 1866, Ore
1864, S¢C 1832

Brickwalter ppatently cateqonized 15 apphications
as Genergl” apphications, which he also included
m s “Direct Election of Senators” cateqory They
ire Colo 1901, HE 1903, towa 1807, 1909; Kan
1901, 1905, 1907, la 1907, Mont 1911, Neb
1907, Nev 1907, N C 1907, Okla 1908, Ore
1901, Wash 1907
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Direct Pulten, Graham, 1930 S Doc, and Buck..alter

Election of were consulted Al sources cite Ark 1901, 1903,

Senators Cal 1903 1911, Colo 1901, ldaho 1903, IIL
1903, 1907, 1909, Ind. 1907, Idaho 1901°; fowa
1904, 1909, Kan 1907, Ky 1902; La. 1907; Me.
1911, Mich 1901, Minn, 1901; Mo. 1901, 1905,
Mont 1901, 1905, 1907, 1911; Neb. 1893, 1901,
1903, 1907, Nev. 1901, 1903, 1907, N.J. 1907,
NC 1901, 1907, Ore. 1901, 1903, 1909; Pa.
1901, S.0 1901, 1907, 1909; Tenn. 1901, 1905,
Tex 1901; Utah 1903, Wash 1903, Wis 1903,
1907,

Pullen, Graham and Buckwalter cite Ark. 1911;
fowa 1907; Minn. 1911, Mo 1903, Mont 1303;
Nev 1905 N.D 1903, Ohio 1308, 1911; Okla.
1908 (7930 S. Doc. dated this apphcation 1909} ;
Tenn 1903, Tex 1911,

Graham, Buckwalter and 1930 S Doc cite Kan
1901, Wyo 1895,

Graham and Buckwalter cite Kan 1905, 1909,
Mont. 1908, Wis 19G8; Ore 1907.

Pullen, Graham and 71930 S. Doc cite [as second
apphcations] Ore. 1901, 1903.

1930 S Doc cites (second applic 5] fowa
1904.

Pulien cites: {second appiications] Cal. 1911; Tenn,
1901, Nev. 1901, towa 1911; Ore. 1909.

*Graham, Pullen and 1930 S. Doc note that this
application proposed the direct election of the
president and Vice President as well as Senators.

Ant, Pullen, Graham, Buckwalter and 1930 S. Doc. were

Polygamy consulted Al sources cite Del. 1907, 11l 1913,
Mich. 1913, Mont 1911, Neb. 1911; N.Y. 1908,
Ohio 1911; 5.D. 1909; Tenn 1911, Vt. 1912;
Wash 1909, Wis 1913

Pullen, Graham, and Buckwalter cite' Cal. 1909;
Conn 1915, lowa 1906; La. 1916, Me. 1907; Md.
1908, 1914; Minn. 1909, N H, 1911; Okla. 1911;
Ore 1913, Pa. 1907, 1913, S.C. 1915, Tex 1911,
W. Va 1907.

Graham and Buchwalter cite N DO 1907; Wash.
1910.
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Repeal of
Prohibition

Limitation of
Federal Tax-
ing Power and
Repeal of 16th
Amendment

World
Federal
Government

Linut
Presidential
Tenure

Treaty
Making
of the
President

Revision of
Article V

Pullen, Buckwalter and Graham were consulted.
All sources cite: Mass. 1931, Nev 1825, N.J. 1932;
NY 1931; Wis. 1931,

Graham and Buckwalter were consuited ¥ Ali
sources cite. Ala. 1943", Ark. 1943", Del. 1943;
Fla 1951, Ga 1952{¢}* 111, 1943"; Ind. 1943,
1957, lowa 1941' 1951, Kan 1951, Ky. 1944";
La. 1950"; Me 1941, 1951", Mass 1941", Mich
1941, 1949, Miss. 1940; Neb. 1949"; N.H. 1943,
1951 N J. 1944 *: M. 1951; Nev 1960(2); Okla.
1955, Pa. 1943: R 1. 1940'; Utah 1951; Va.
1952(a)* Wis. 19437, Wyo 1939; S.C. 1962(2)

*Packard, “’Constitutional Law, The States and the
Amending Process,”” 45 A.B.A.J. 161 (1959),
fimiting his discussion to this subject, lists applica-
tions {(undated) from: ldaho, Mont.,, S.D. and
Tenn., none of which are cited by any other source.

Graham cites Colo. 1963; La. 196012/, Md. 1939,
Tex 1961%4): Wyo. 1959(2),

(2) Repeal of 16th Amendment.

*Graham cites these as Repeal applications while

Buckwalter merely cites them as tax limitation
apphcations

r = Rescinded

Pullen, Graham, and Buckwaiter were consuited
All sources cite: Cal 1949*, Conn. 1949, Fla.
1949, Me. 1949, N.J. 1949°; N C. 1949°

Graham and Buckwalter cite Fla 1943, 1945
* Rescinded

Pullen, Graham, and Buckw, .1 were consulted.
All sources cite. 1. 1943, lowa. 1943, M, 1 1943,
Mont 1947; Wis 1943

Pullen, Graham, and Buckwalter viere consulted.
All sources cite: Fla. 1945.

Buckwalter and Graham cite Ga. 1952, Ind. 1957,

Buckwalter, Graham, and Library of Congress
Seucdy* were consulted. Ali sources cite Ark
1963, Fla 1963; ldaho 1963, Il 1963, Kan.
1963'; Mo 1963, Okla. 1963, S.C. 1963; S.D.
1963, Tex. 1963, Wyo 1963.
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Give States
Exclusive
Jurisdiction
Over Public
Schools

Supreme
Court
Decisions

Apportion-

ment

Buckwalter and Graham cite; ldaho 1957, IIi.
1953; Ind. 1957, Mich. 1956, S.D. 1953, 1955;
Tex. 1955.

*The Graharn study continued through 1963,
while the Library of Congress Study began i 1963.

r = Rescinded

Buckwalter and Library of Congress Study cite.
Va. 1965,

Buckwalter, Graham and Library of Congress
Study were consulted.

Buckwalter and Graham cite: Ga. 1955, 1959,

Buckwalter and Library of Congress Study cite:
Ga. 1965; La. 1965; Miss. 1965.

Graham cites: Va. 1960¢

*The Graham study continued through 1963,
while the Library of Congress Study began in
1963.

Graham was the only source consulted

Graham cites. Ark 1961, Fla. 1957, Ga. 1961; La.
1960.

Buckwalter, 1967 Hearings, and Library of Con-
gress Study were consulted. All sources cite: Ala.
1965, Ariz. 1965, Ark. 1963, 1965, Colo. 1965,
Fla. 1965; Idaho 1963, 1965; 11i. 1967; Ind. 1967,
Kan. 19637, 19657, Ky 1965; Md. 1965; Minn.
1965; Miss. 1965; Mo. 1963, 1965; Mont. 1963,
19651 Neb. 1965‘ Nev. 1963, 1967, NH 196%

M. 1966, N.C 1965; N.D. 1967; Okla. 1965,
5.C. 1965; S.D. 1965; Tenn. 1966, Tex. 1963,
1965, Utah 1965; Va. 1964, 1965; Wash. 1963;
Wyo 1963,

Buckwalter and Library of Congress Study cite:
Ala. 1966, Colo. 1967, lowa 1969, it 1965; N.D.
1964.

Buckwalter and 1967 Hearings cite Ga. 1965, La.
1965,S C 1963.

Library of Congress Study and 1967 Hearings cite:
S.D. 1963.

Buckwalter cates Ind. 1957
Library of Congress Study cites Alika 1969, Cal.

00078
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Court of
the Union

Prayer in
Schools

Redistribu-
tion of
Presidential
Electors

Presidential
Disability
and
Succession

Revenue
Sharing

1965, Nev. 1965; Okla 1963, R1i 1965, Utah
1963

r - Rescinded

Graham, Library of Congress Study, and Buck-
walter were consulted All sources cite. Ala. 1963,
Ark. 1963, Fla 1963.

Graham and Buckwalter citer SC. 1963, Wyo.
1963

Buckwalter and Library of Congress Study were
consulted. All sources cite: Mass. 1964,

Library of Congress Study cites” Ariz. 1972; Md.
1966, N D. 1963.

Buckwalter, Graham, and Library of Congress
Study were consulted All sources cite: Ark. 1963;
Kan. 1963", Mont 1963; Utah 1963; Wis. 1963.

Buckwalter and Library of Congress Study cite:
Neb 1965, Okla. 1965.

Buckwalter and Graham cite. Tex 1963.
Buckwalter cites. 111, 1967

While Buckwalter cites Colo 1965 and S.D. 1965,
Graham cites those applications as Colo. 1963 and
S.D. 1963.

r = Rescinded

L:brary of Congress Study was the only source
consulted. The study cites: Colo. 1965, Neb. 1965,
Va 1965.

Buckwaiter and Litbrary of Congress Study were
consulted. All sources cite: Ala. 1967, Fla. 1969;
1. 1965. Ohto 1965, Tex. 1967.

Buckwalter cites. N H, 1969,

Library of Congress Study cites Del 1971; Fla.
1971, Ga. 1967; lowa 1972; La. 1970°, 1971,
Mass. 1971, N.J. 1970, N.D. 1971, Ore. 1971; S.D.
1971; Ohio 1971, W. Va. 1971,

Received by the Committee from the Attorney
Generals of the respective states. Me. 1971; R.I.
1971,

*The La. 1970 apphcation was approved by its
House of Representatives only

00079 ..




Freedom
of Choice
in Selec-
tion of
Schools

Prohitnt
Taxation of
State or
Municipal
Bonds

Miscellane-
ous

Library of Congress Study was the only source
consulted The study cites La. 1970, Mich 1971;
Miss 1970 1973, Nev 1973; Okla. 1973, Tex.
1973

Library of Congress Study was the only source
consulted The study cites Hawan 1970; La. 1970,
Tenn 1970, Va. 1970.

Alabama

1833— Nullification® 1930 S. Doc. and Graham.
Because the resolution of the Alabama Legislature
was worded ""This assembly . . . recommends to the
Congress . ." Pullen views it as merely a recom-
mendation rather than a formal application.
1957-Selection of Federal Judges: Graham.
1959—Federal Pre-emption: Graham.

Arkansas
1959—E xamination of 14th Amendment Ratifica-
tion. Buckwalter and Graham.

California

1935-Federal Regulation of Wages and Hours.
Buckwalter and Graham.

1935—Taxation of Federal and State Securities.
Buckwalter, Graham, and Pullen.
1952—Distribution of Proceeds of Federal Taxes
on Gasoline: Buckwalter and Graham.

Coloraclo
1963--Direct Electicn of President and Vice Prest-
dent: Library of Congress Study.

Connecticut
1958--State Tax on Income of Non residents:
Graham.

Florida
1072 Replace the Vice President as Head of the
Senate Library of Congress Study.

Idlaho

1927—Taxation of Federal and State Securities’
Buckwalter, Graham, and Fuilen.

1963--Federa! Debt Limit Buckwalter, Graham,
and Library of Congress Study

IHhnois
1971 Prevention and Suppression of Monopolies
67
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Buckwalter, Graham, and Pullen

Indiana
1957-Balancing  the Budget' Buckwalter and
Graham.

Lowssiana

1920--Ponular Ratification of Amendments Buck-
walter, Graham, and Pullen

1970—Sedition and Crimunal Anarchy' Library of
Congress Study.

Massachusetts

1964-Pensions to Persons Over ©6b. Buckwalter
and Library of Congress Study

796 7—-Bible Reading in Public Schools Library of
Congress Study Buckwalter cites this application
as 1964,

1973—-Public Funds for Secular Education Library
of Congress Study.

Mississippi

1965—Control Communist Party in U S.. Buck-
walter and Library of Congress Study.
1973—Prayer 1in Public Buildings. Library of Con-
gress Study.

Missouri
1913—Constitutionality of State Enactments:
Buckwalter, Graham, and Pullen.

Montana
7963—Direct Election of President and Vice Presi
dent: Library of Congress Study.

New Jersey
1965—Residence of Members of Congress Library
of Congress Study.

New York

1965- Equal Rights for Women® Library of Con-
gress Study.

1972--Public Funds for Secular Education. Library
of Congress Study.

Oregon
1939--Townsend Plan  Buckwalter, Graham, and
Pullen

Pennsylvania

1943- Prohibition of Corditions in Grants- in-
Ard Buckwalter, Graham, and Pullen

Rhode Island

1790 Revision of Constitution. Graham.
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Introduction

8111 of Rights

Tennessee
1972 Prohibit Interference with Neighborhood
Schools Library of Congress Study

Texas

1949-Tidelands Problem Buckwalter, Grahar,
and Pullen

195701l and Minerat Rights Graham

1957 —-Preservation of States’ Rights Graham

Virginia
1973~Prohibiting Deficit Spending. Library of
Congress Study

Wisconsin
7973—Right to Life Received by the Committee
from the Attorney General of the state

Wyoming
196 1—Balancing of Budget. Buckwalter

PART TWO: A History of Applications

by Barbara Prager

Article V of the Constitution provides that “The
Congress on the Application of the Legislatures of
two-thirds of the Several States shail call a Conven-
tion for proposing Amendments . ..”" Since 1738,
despite a total of more than 300 applications from
every state in the Union, there has never been a
convention convened by this process. The purpose
of this paper s to analyze the unsuccessful
attempts made to amend the Constitution by this
procedure  When applicable, the following factors
will pe discussed: description of the problem,
reasons for the use of the application process.
nature of the requests, reasoning of the states
dechining to make application to Congress, and the
resolution of the problem.

he first groun »f agolications was provoked by
dissatisfaction with the scope of the Constitution,
The Anti-Federalists felt that the Constitution had
not provided for certain basic rights of mankind.
During the ratification of the Constitution, the
Virginia and New York legislatures submitted
separate resolutions to Congress applying for a
convention The text of the Virgima resolution
reacl 'n part

69
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The
Nulhfication
Application:

ERIC
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that d (onvent an e o deaty By s e woth b
i,

power 1o take nto therr consaetation the ¢ feeto ov

thisy constitution that have boea suggested by the St

conventions AN secure Lo arseboes ard our Latess

pusterity the geeo gt and analivnaote nght, of mankind
Madison and Jefferson opposed the wdea of o
second conventian  Mudison expresssed the view
that a second conver “ten vould suggest s lack of
confidence in th . Cthears beneved that pro
posing amendments to the Constitution mugh?
better be accompl shed by Congress These sent
ments found support in the state leglatures,
Pennisylvania  and  Massachusetts explicitly re
jected the :dea of a second convention, and tne
remaining states took no final action in making
application to Congress -

The underlying 1ssue was resolved in 1789 when
Congress proposed the Bili of Rignis

South Carolina was in severe econonmic difficutty in
the eighte~n-twenties Beleving that this problem
was a resuit of the high protective tariff levied by
the federal government, the state developed the
nullification theory, /e, that a sovereign state
could declare an act of Congress null and void.
James Hamilton, Jr. advocated a convention of the
states to resolve this conflict end recommer ded to
the South Carotina leqislature that they apply to
Congress for such a convention, South Carolina’s
petition and a similar apphcation from Georgia
took the form of resolutions that Congress cail o
convention for the purpose of resulving questions
of disputed power ' Alabama recommended to
her co-states and to Congress that a4 convention be
called to resolve the nulhficat.on - .blem and te
make “‘such other amendments anu dfterations in
the Constitution as time and experience  have
AISCOVered 10 DE necessdry

No other state petitoned for o convention The
problem vias considered ard the e of 4 ronven
tion aejected noeght states T Unpposition to te
South Carohina proposdl was manifold Some oh
jecting to the termimelogy ot the proposal, man
tained that an article V. conventon must be
convention of the people’s delegates, ind not g
convention of the states” representatives Others,
disagreeing with South Carohing’s strrement that
the conventic:, would have the power to deterimne
the constitutional 1ssue, asserted that the conven
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Slavery

ERIC
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ton was hmited to proposing amendments Still
others teared the potentially disastrous effects of
s convention ar considered the call of ¢ convention
mpolitic, inexpedient, unnecessary, or an appalling
task

Tne states that dechined to apply to Congress
Juring this perod apparently were not reaching the
merits of the issue Rather, they rejected the ided
of a convention on two main grounds (1) tnat
S th Carolina hoped to invest the conventian
with arbitration power not provided for by the
Canstitution, and (2) that such a body would not
be cubject to sufficient contre™ and might therefore
upset the existing governmental structure.

The devisive 1ssue of slavery was the next issue to
provoke state applications. In "860 the secession
of the lower southern states seemerd probable
Seeking to  effect a reconcihiation, President
Buchanan proposed .iat an explanatory amend-
ment to the Constitution be initiated either by
Congress or by the application procedure. In
wpport of this suggestion several Congressmen
mtroduced resostions v Congress to encourage
the legislatures of the states to make applications
for the calf of a convention. This represented the
first attempt by Congress to stimulate the applica-
tion process The process received further support
from newly elected Pres-dent Lincoln who 1n his
mauqural address stated

the (oayention mode seems prefoable it aliows
e nidments to onginate withe the people themselyes,
Gotoad b oniy peravtting themn to tane or rejent
Lo no totis oeginated by othees T oped 1ty chosen
For the puipose, and wihich magt s not be urecisely sich

Loty would wish T accept or o tuse o

Tow sbites, nowever, wete fews enthusiastic Durning
t e ontire Crvil War period, oniy seven states took
Lhrmative sotion The apphicaaons tended to be
Biroadh 10 SGoDe, requesting a covention to propose
anendments to the Constitution Several tesolu
tions we e metely recommendations that Congress
Call u romvention, whule athers favored 4 conven
ton only as a last resort and preferred to rely on
Cotigres, o bropose any amendments NMany 1050
futians were tabled n the stite leglatures o were
roferred  to o comimtter wich faled to report
Srean back to the legilature The state of lowa
Oheerved that since eloven states wirte 1y Dpen

00084
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Direct Election
of Senators

Polygamy
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rebollion agamst e o, no amendment couald

By catibeed without the wstes of at east tvo rebel
Wty

Proceduial problems played a large 1ole in the
Gates’ farure to mahe successful use of the
aophication process during the Civil War period
Gwven the freentic pace of the times, the states
faled erther to oot mostrict confor ity with article
V oor 1o direct therr energies to the completon of
the rocess

Sinee the turn of the twenopeth century, the
apphcation  process has been used priumarily to
encourage Congress to prapose specifie amend
ments

In the eighleen mineties pubhc s atimert grew for
an amendment providing for the direct viectinn of
U.S Senators On « .eral occosions from 1893 to
1907, the House nassed resolutions proposing such
an amendiment which never came to a vote in the

Senate

F1 1006, mots, ated by the nsenion of Congress, o
conferenc: of taelve states met and decided o
indtate g campaign 1o urge apphications on the
direct election 1ssue from the requisite number ot
states Thirty states adobted sixty nine gpplications
for the call of a4 convention dunng the period from
1901 ty 1911 " Opposition came primarily from
twe soiiices (T those  who obpected to o the
substance aof the amend neet, ind {2) those who
teared the potential power of such o convention
The latter  group  expressed  tne view  that o
onventon would open e door o recommernd
nons for amendments on g owide vanety of e
tonal nterests  The e was resoived in 1912
wnen Gomares proposed the seventeenth amend

[RATTIRN

0oy acdrattedd nto troe Uens pan 1836 o toe
conditeon Lt ber constitution mcivded anow
rovatable pronibttion of polygamous marriages
Logter wben it owgs bronght o publi attention thut
ty o otste was not enforcng thas provision, dan

it

t porygamy amendment to die Constitution
i would qive the United States e petion 0f
P oot was proposed o possihle solution

PUyever the pnendment was npiosed oneseveral

groereds noannbd et fens st the aueienjaty f
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hwepeal of
rohibition

Limitation ot
Federal Taxes

Lanrtation of
Prostdentidd
Tenure

PAFuiToxt Provided by ERIC

the  states, the subject was not of sufficient
mportance to ment Ja constitutional amendment,

and the problem was susceptible of resotution by

Gther means  The state legistatures, however, did
not dismiss the problem as quickly as Congress did
From 1906 to 1916, twenty six states made almost
identical apprhcations requesting a convention 1o
propose  dan  gamendment profhibiting  polygamous
marriages ' But after this surge of apphcations,
potygamy ceased 1o be an issue

A movement for the repeal of prohibition began in
the nineteen twenties Eleven states considered ap-
Dicatiens to Congiess for constitutional conven
ton  Free adonted resoluticns for a lited con
vention  to propose  the  spectiic amendment
Congress responded to the pressure Ly propesing
e tannty first amendment

Eodorar taxes wers greatly aereased duning the
Cad mineteen thirtes The Amenican Taxpayers As
cavation failed m oits efforts 1y exert pressure on
Congress for an amendment to it the federal
taxing  power  The group then begun a quiet
Compaan to apply pressure by use ofsthe applicd
non procedure of articte Vo By 1945 <eventeen
Jtites had subrnitted recdduuons for the call of 4
Corvention D The movenent List momentien bt
N6 pevived  ogain at o the o end of the decorde
Represenwtive Wognt Patesn from Texas attackerd
e advocates b the ameadment, claning that
Thopr pUTpOSe was to Mgk e the rieh nicher andd the
e noorer Hee sdvised the stites to rescind ther
aahcatons BLO1063, mere were clanms  that
torty b states had mods spirhcations 1o Con
(resss, thigy meety thie c ot onag! redgoprements
far rangention Onsoneat. of the gmendment
oot o defiowenaes vy thece lalmns twelve
Lot b e mded e mphicationsy, s some
Lt ans il oniot wmw,h»(i aoconyentionn, Hut
e by o skl Conarey, T ropnse the amend

et ot ation s were fooather barpases,
oy roe bty Gf resonnten oseed fdteen or

AR D L A R AT st ahle

VI TR AT Fid Yy s el g e ted 1y g T
vorrn e helief g the tenagre of the orfu of
et watd be Dy tted aemed gdherests n
1043 fyut states subtatted e hicators o Con

R "3"?')‘.!(}{2 I O R R LN ST RN o progose

3
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Governments
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an amendment to that effect A few years later, an
additional state adonted o simitar resolution Con
qress then proposed an amendment limiting the
aumber of successive presidential terms

At the begqinning of the second world war, there
was some support for the idea that the United
States should commut itsetf to a world organization
amed at preserving peace  Twenty three states
adopted resolutions urqirg their representatives In
Congress to support such ¢ commitment In 1949,
siv states mede formal applications to Congress for
4 consthitutional convention to propose an amend-
ment quthorizing the United States to participate
m o limited world auvernment Within the follow-
ing two yedrs, hait of the states rescinded their
applications '

The Supreme Court decisions establishing the
‘One person one vote' poncipte and applying 1t to
tite legislature apportonment sparked the latest
hout of serious iMterest n g nationdl Lonstitution
Lonvention

The Counct! of <tate Gavernments i 1962 suq
gueted o corstitutionad convention 1o propose
amendments gl removing  apporonment  cases
tom federal junsdiction, b estabhishing a “Court
Ctothe Unon’ to hear cettarn appeals from the
Supreme Court, and ) easing the process whereby
tates  tyemselves  may  atide constitutionat
amendments under article V

tn 1984, the Councit of State Governments suq
et an othe dment excmptong one house of any
date degishature from e Tone persen pae vote'
Cob When an ameadment to fnat cflect fal Han
P Senaate 1 1960 watiireg o aBnty of the votes
Gt nst e conshitut:onatly revpared two thuds)
v o b andd Senator Bus oottt Oarksen mtiated o
to conyeny o« constitetionad

g nteor o ddogh aett e e teonment nroh

Ctean b coanpaige

RS (7Y A A YOS RN P R wpind for o
Gt ot enton drenigh ther apptn
g e red o Lo canten? o specificity in
A EY IR LA TT T S AT ATPLA o ety e B
e ot o b dne s nginal apie o

o s 1O09 B i st s e aen

b EETEE IR T AT NN
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Conclusion

Throughout the 196J's and into the present decade
nortiatarly  sahient ssues have at one ume of
another  provoked scaltered  applications for a
constitutionel convention, eg , schon!l prayer 1n
the earty 1960’s, revenue sharing and busing of
school children to achieve integratiton more re-
cently None of these issues, however, has pro-
duced apphications totalling neaer the two-thirds
required by article V1

It s submitted that the majority of applications
presented 1ssues of potentially national concerr In
some instances, such as the nullification or the
slavery issues, the question was initiatly a sectional
concern, but national ramifications developed

Another generahization that emerges from an
nistoneal analysis of the application proces s that
the majonity of concerns raised in state applica-
nons have been resolved In some way other than
ny convention. In a3 large number of situations
Congress took over the iy tive and proposed the
recuested amendment to the Constitution Num-
erous examples are readily available The 1788
and 1789 apphications of Virginia and New York
for o qgeneral convention were resolved by con
grecsionally pronosed  amendment: -the Biti of
Rights Simifarly  — the twenueth century, state
appitcations  that wocated direct election of
wenators, the bmirauon of presidentai tenure,
prosidential disability and succession and the repeal
of profubition were resolved by congressionatly
Lroposed amendments The problems raised by the
oate appheations duriy the slavery pernod were
regnlsod 1y o4 more revolutionary wey  The Civil
Wt aned ultmately the thirteenth, fourteenth and
fdternth amendments rendeted the apphications
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Notes

ERI

Aruitoxt provided by Eic:

ulated amendment the latter requires affirmative
sctton This 18 time consuming  since typically
hefore draftng ¢ resolution both houses of each
state legislature consider all the other applications
on the subject subnutted to Congress Ly other
states. The slavery period provides numerous ex-
amples of potentiel applications that were tabled in
the state legislatures or were never reported hack
from commttees Action on the resolution s
further delayed by the fact that state legislatures
convene at different times during the year. Addi-
tional problems arise because Congress has not
provided for adequate macninery 1o handle the
apphcations presented to them Thus, with the
passage of time, new interests tend to replace the
proposed nterests, so that the issue 1s eventually
resotved by a means other then the convention
method or not resolved at atl.

It 1s further evident that the issues that have called
for 4 convention have bzen popular ones Histor
caliy, although an indwidual state did not petition
Congress for a convention on a particular issue, the
state more nften than not considered submittine a
resolution The states decliming to submit applica
tiens  generally  did et reject the apphication
progedure pased on the substantive merits of the
problem  Rather, the states expressed fear of the
nower ot 4 corstitetionagl convention and 1ts
natential for revolitionary change
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ld at 115
11 /d at 119

12 Graham, The Role of the States in Proposing
Constiiutional Amendments, 49 AB A J. 1175,
1176-77 (1963)

13 See Appendix B
14 Pullen at 126

15 See Dirksen, The Supreme Court and the People,
66 Mich. L Rev 837 (1968).

16 See Appendix B, Pary One, for a compiete histing.
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